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MEMORANDA. 

On the22dof July last, the Right Honorable Stephen Woulfb, Lord Chief 
Baron, died at Baden-Baden ; inconsequence of which the foUoiring appointments took 
place :— The Right Honorable Maziere Brady, her Majesty's Attomej-Greneral, to 
be Lord Chief Baron; Day id R. Pioot, Esq., her Majesty's Solicitor-General, to be 
Attorney-General ; Richard Moore, Esq., her Majesty's Third Sergeant, to be 
Solicitor-General; and Joseph Stock, Esq., LL.D., to be her Majesty's Third 
Sergeant. 

On the 23d of May last, William Cubry, Esq., her Majesty's Third Sergcant- 
at-Law, was appointed Master in Chancery, in the room of Roderick Connor, Esq., 
who died a short time previously ; and Richard Moore, Esq. was at the same time 
appointed her Majesty's Third Sergeant-at<Law. 
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CASES 



IN THE COURTS OF 



QUEEN^S BENCH, COMMON PLEAS, 

AND EXCHEQUER. 

IN MICHAELMAS TERM, 18S9. 



QUEEN'S BENCH- 

Friday, May 24M, 1839. 

REPLEVIN— PLEADING— STATUTE OF LIMITATIONS- 
RENT- 

Wilson, in Replevin, o. Jackson and others.* 

Replevin. The declaration stated that the defendants, on the 9th day ^^ replevin, 

of August, 1838, at Teemore, in the parish of Mullabrack» in the county declared for a 

of Armagh, in, &c, took the cattle, to wit, &c The avowry to this ^^°f /° ^^ 

declaration was as follows r — " And the said Robert William Jackson, 1838, and the 

*Mn his own right well avows; and the said William Jenkinson and avo^ed^for 6 

*' James JeflFrey, as bailiffs of the said R. W. Jackson, well acknowledge 1^^^ of v- 

« the taking of the said goods and chattels in the said declaration men- next before 

**' tioned in the said places respectively, in which, &c*, justly, &&, be- ^°^, ^th°^ 

** cause they say that the said plaintiff for a long time, to wit, for the March, 1836, 

** space of five years next before and ending on a certain day, to wit, on f^ifduit by vir- 

<* the 25th of March, 1836, and from thence until and at the said time, ^^ of a demise 

*< w4ien, &C., held and. enjoyed the said several places in which, &o., made. To this 

** respectively, with the appurtenances, among other premises, as tenant ^T^^t^ i ^^ 

** thereof to the said R. W. Jackson, under and by virtue of a certain ed, amongst 

" demise thereof to the said plaintiff theretofore made, at and under a pieaVthrVe- 

'* certain yearly rent, to wit, the yearly rent of £13. 188. 9^d., payable cei^t statute of 

*« on the 25th day of March and 29th day of September in each and & 4 ^. 4, c. 

" every year thereof, and because the sum of £69. 13s. lO^d of the rent ^^^ "• *^?M° 

** aforesaid for the space of five years, ending as aforesaid on the said amount of the 

** 23th of xMarch, in the year aforesaid," &c., and concluded in the usual S^fg^ant ^- 

murred, prin- 
cipally on the ground that the plea of the statute should have been confined to the period 
of the five years which were outside six years, but the Court overruled the demurrer. 

The recent statute of limitations applies to conventional rents between landlord and tenant. 

* This case was omitted in its proper place. 
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form. There waia necondarowryiwliiclionly differed in stating the rent 
to be £13. ISa. ^d. To the first avowry and cognizance the plaintiff 
pleaded, first, non lenuit ; aecondly, rten* in arrear ; and thirdly, n plea 
of the recent statute of limitations (3 & 4 W. 4, c. 27, a. 42), which 
\ta» as follows: — " Saith, that hy reason of any thing therein alleged, 
" the said Rohert William Jackson, in his own right, oaght not to 
"avow; and the said William Jenkinson and James Jeffrey onglit 
" not to acknowledge the taking of the said cattle, goods, and chat- 
" tels in the said places respectiveiy, &c., and justly, &('„ hecauie he saith 
" that the said supposed rent in the said first avowry and cognisance 
" mentioned did not, nor did any part thereof become due to the said 
" R. W. Jackson, ror was any acknowledgment of the said rent, or any 
"part thereof, in writing, giren to the said R. W. Jackson, or to his 
" agent, signed by any person by whom the same was payable, or his or 
" her agent, at any time within six years next before the taking of the 
"said cattle, goods and chattels, &c., as for and in the name of a dis- 
" tress, in manner and form as the said R. W. Jackson, W. Jenkinson, 
" and James Jeffrey have above in their said last-mentioned avowry 
"and c(^izance in that behalf alleged ; and ibis the said plaintiff is 
" ready to verify," &C. Similar pleas were put in to the second avowry, 
with this exception, that in the corresponding pleiPof the statute, the 
acknowledgment was denied in the following maii^er : — " And no ac- 
" knowledgment of the said rent, or any part thereof, in writing, was 
"given to the said," &c To these pleas the di^fendant demurred, and 
assigned the following causes of demurrer : — " For that the said plaio- 
"tiff hath not therein or thereby confessed and avoided, nor yet tra- 
" raned any material allegation contained in the said avowries, lo which 
" the same are respectively pleaded as aforesaid, and fur that the same 
"are uncertain and argumentative, and that it is uncertain and ambi- 
" guoui whether the said plaintiff alleges therein that no rent became 
" due lo the said R. W. Jackson, as that no rent became due within six 
« years before the taking of the said distress, and for that the matters 
"alleged in the said pleas cannot be referred with certainty to an^spe- 
" cific part of the said arrear of rent so due and owing, as in said arow- 
" ries and cognizance mentioned ; and thereby the said defendants are 
" prevented from aptly replying tri the said pleas, and for that the said 
pleas are in other respects uncertain," &c Joinder in demurrer. 



Mr. Napier. -The plea of the statute of limitations is in bar of the 
entire avowry, which slates an arrear of rent for a period of five years, 
ending on the 25th of March, tB36. Such a plea has been held to be 
bad; and in Camyn's Digttt, T.Temp. G. 19, it is laid down, that .'' If 
"there be a contract for an annnal payment, and the plaintiff sues for 
" the arrears of twenty years, the statute of limitations cannot be 
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«< pleaded to the whole ;* and for that principle, he refers to the case of 
Harvey t. Thome (a), and this objection is a ground of general demur- 
rer. Earl of Sl Gorman's t. Willan (b). The regular mode of plead* 
ing, in such a case as this, is to take so much of arrear as is outside six 
years, and plead the statute to so much ; and then, as to the remainder, 
whatever plea the defendant pleases, Paget v. Foley ; in which case 
two of the Judges expressed a strong opinion, that this statute did not 
extend to rent reserved upon an indenture. In M*Kieman v. HaUt' 
day (c)j where this Court held the statute did apply to rent reserved ou 
an indenture, the avowry was for sixteen years* arrears, without stating 
to what time, and the plea was allowed in that case ; but, in the present 
case, the rent is stated to be due in March, 1836, and the years are 
thus fixed specifically. 

Friday^ June 7tk, 

Mr. Ross S, Moore, contra. — The argument in support of the demur* 
rer proceeds altogether upon the assumption, that the period mentioned 
in the avowry, during which the rent is stated to have accrued due, is ma- 
terial; and that the date (viz., the 25th of March, 1836) on which that 
period is stated*to have ended, is also material. But it is submitted, that 
neither the period of five years mentioned in the avowry, nor the time at 
which that period is stated to have ended, is material : — First, from the 
language of the statute giving the general avowry ; secondly, from the 
form of the avowry and cognizance in the present case. In the first place, 
the 25 G. 2, c. 13, s. 4, /r., the statute corresponding to the 1 1 Cr. 2, c.19, 
8. 22, Fny, was passed to remedy the inconvenience occasioned by the 
great precision necessary at common law. There are three things which 
that statute renders it incumbent on the avowant both to state and to 
prove. And they are the only substantial and material matters whicb 
the defendant in replevin need either aver in his pleading, or prove 
at the trial. First, the contract or demise under which the plain- 
tifiF in replevin holds ; secondly, his enjoyment of the premises under 
it; and thirdly, the sum due, at the time of the distress for rent, to the 
avowant, as landlord, by virtue of that contract. This appears from seve- 
ral authorities, and amongst others, from the judgment of Bushe, C. J., 
in Charters v. Sherrock(d), to be the true construction of the statute. 
In fact, the material averment in an avowry under the statute is, that 
the plaintiflP in replevin enjoyed the premises whereon the distress was 
made under a grant or demise, at a certain rent, for the period during 
which the rent distrained for "incurred," or was growing due. 
The distinction is this : The contract^ by virtue of whick the rent 
becomes due, must be truly stated; 2 SauruL Rep. 312, note(a\ 



1839. 



WILSON 

r. 

JACKSON. 



(a) AJIen R. 62. 

(') 4 Law Rec. N.S. 58. 



(6) 2B.&C. 216. 
{d) Alc.& Nap. 21. 
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WILSON 

V. 
JACKSON. 



Brown t. Sayce{a)\ bat neither the Hme during which the rent 
is alleged to have become dae, nor the amount of the rent avowed 
for, need be proved exactly as stated in the pleadings. The trae 
test of the materiality of these allegations is the evidence which would 
be necessary to sustain them in case issne were joined and the parties 
went to triaL It has been clearly settled, that neither the time stated 
in the avowry nor the amount of the rent stated to be in arrear is mate- 
rial; Forty Ylmber{b) ; 2 Sdwyn's N.P. 1223, last erf.; Harrisony Barn- 
ley (c). In 2 Starkie on BvieL, 717, and 2 Phillips on Evid^ 180, the 
substance of the issue is said to be whether any rent be in arrear. So here 
the defendants would sustain their avowry and cognizance if they could 
shew at the trial that any sum whatever was due and in arrear for rent ; 
and they would not be bound to prove either that the whole sum of 
£69. 13s. lO^d. for which they they have avowed and made cognizance, 
was due, or that the sum found to be in arrear became due on the 
25th March, 1836. It is to be recollected that the portion of the 
avowry which forms the subject of the argument is not the description of 
the contract or the demise, which it is at once conceded is material, and , 
must be proved as stated : but it is merely the statement of the time dur- 
ing which the tenant^ or plaintiff in replevin, is said to have held and en- 
joyed the premises under the contract or demise set forth in the avowry. 
The statement of the contract is one thing, the statement of the tenant's 
enjoyment or occupation under it, is another. Secondly — If it had 
been stated in the avowry that the demise had been by indenture, 
there might have been perhaps some foundation for asserting that 
the time when the rent is stated to have become due is material ; 
but, here it must be taken that the word ** demise*' in the avowry means a 
parol demise, and not a demise by deed. As an avowry is in the nature of a 
declaration, it might have been said that it was strictly analogous to a 
declaration in debt for rent on an indenture of demise, had the demise been 
stated to be by indenture ; and, in that point of view, it might have been 
fairly contended that the time when the rent became due was material. 
The word '^demise," however, in the absence of an express aver- 
ment that it was by deed, must be taken to mean a demise by parol : 
1 Sound. Bep. 291, n, 1. The avowry, therefore, in this case is ana- 
logous to a declaration in debt on a parol demise, or to a declaration in 
debt for use and occupation. — [Crampton, J. It is more strictly ana- 
logous to a declaration in debt on a parol demise.] — It is ; and if this 
analogy be complete, the time is immaterial. Such extreme strictness, 
as that contended for, is not requisite in an avowry under the statute. 
An avowry being in the nature of a declaration, as already observed, it 
is sufficient if it be good to a common intent ; 7 Bac. Abr, Beplevin Sf 



(a) i TauD. 319. 



(6) 6£aflt, 434. 



(c) 6T. K.248. 
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Avow. K. In Forty v. Imher^ it was alleged in the avowry, that the 
plaintiffheldfortwo jears, ending at Christinas, whereas it tamed ont 
that he held for a different period, and ending at a different time, and 
the Tariance was considered immaterial. The observations of Lord El- 
lenborough, in that case have a direct application to the qnestion here. 
The report of the case of Harvey v. Thorny cited at the other side, is both 
short and imperfect ; at all events, it is clearly distinguishable from the 
present case. That was an action of assutnpsiiy founded upon a special 
contract ; and, in such cases, it is necessary to prove the several averments 
in the declaration precisely as laid; Smith v. Hickson (a). Moreover, it 
19 obvions, that the daim to all the arrears in that case could not have 
been barred by the statute of limitations. It is not necessary to con- 
tend that the defendant here would be at liberty, at the trial, to travel 
out of the termini specified in his avowry ; for, even assuming as material 
the particular period adopted as the termination of the five years, and 
counting back from that date, it will be seen that two gales of rent 
became due outside six years, reckoning from the time at which 
the distress was taken ; and proof that those two gales were in arrear 
would have been sufficient to sustain the avowry, in case the parties had 
gone to trial. Lastly, this form of plea has been already held good on 
demurrer by this Court, one of the pleas in bar in M^Kiernan v. JBalli" 
day(d) being identical in form with the plea in this case. In Bruen v. 
NotaHf Exchequer, Trinity Term, 1 837, which was an action of cove- 
nant, the recent statute of limitations (3 & 4 FF. 4, c 27, s. 42,) was 
pleaded to all the arrears claimed, although a portion of them had fallen 
due within six years immediately preceding th^ commencement of the 
action. That being an action of covenant, the present is an a fortiori 
case. Upon the other ground of demurrer, it is submitted, notwith- 
standing the observations of some of the Judges in Paget v. Foley ^ 
that the 3 & 4 FF. 4, c 27, does apply to conventional rents reserved 
upon contracts between landlord and tenant, and is a good plea in an 
action of replevin. 



1839. 



WILSON 

V, 
JACKSON. 



Mr. Napier here abandoned this ground of objection, but insisted, in 
reply, that an action for use and occupation was not analogous. Suppose 
debt on demise and demurrer, would it be an answer to say, it was not 
necessary in your declaration for use and occupation, to state when the 
rent became dae ? It is analogous to debt on a demise, and in such an 
action it is necessary to state when the rent became due. Such a state- 
ment is particularly required in replevin, because in that action a set- 
off is not allowed.— [Crampton, J. Have you looked at the precedents 

pleas of the statute of limitations ?] — There are no precedents. 



{n) Ca«. Temp. Hard. 54. 



(A) 4 Law Rec. 2d Ser. 
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1839. rent being a specialty debt, there could be no plea of the old statute of 
limitations. No such plea could be maintained in an action of debt on a 
demise; it must be a contract without specialty. — [Crampton, J., 
JACKS0N.1 liA^ing read the English statute, said — Such a plea may be pleaded 
under this statute, and there must be many precedents of such pleas.] — 
The case of M^Kieman t. ffalliday is clearly distinguishable from the 
present case. In that case, the plaintiffs pleaded, and apportioned their 
pleas. With regard to the plea of non tenuity all the authorities only go 
to this, that you cannot go out of the termini. In James v. Salter (a), the 
form of pleading, which I contend ought to have been adopted in this case, 
was employed in a plea under the statute. The precedents in 3 Chitty on 
Pleading^ 5ed. 1047, shew, that tJie time must be shewn in the avowry. 

Monday. June 10/A. 

Burton, J. this day delivered the judgment of the Court. After 
stating the pleadings, his Lordship said — The ground of demurrer is, 
that by the terms of the avowry, the whole claim cannot be barred by 
the statute of limitations, and the question principally turns upon the 
materiality of the dates in the avowry. Although the terms of the 
contract must be accurate, and a variance in respect to them would be 
bad, yet, it has been frequently ruled that the time stated is not mate* 
rial. In Harvey v. Thome^ the declaration was in assumpsit — demand for 
28 years' arrears of annuity by contract of 16 1 8, and defendant pleaded 
the statute of limitations to the whole demand; but the whole coold not 
be barred, as appeared from the declaration, and therefore, the plea, 
which was to the whole of twenty years, was not good for the last six, 
and thus, there being no answer for the last six years, judgment was 
given for the defendant ; but, in this case, the demand is for five years, 
and there is no objection to the plea going to the whole demand. The 
defendant is not bound by the particular days in the avowry, and he 
would be entitled to recover, upon non tenuit or riens in arrear, upon 
shewing half a year* s rent due upon a different day from those named in 
the avowry. 

Demurrer overruled, and judgment for the plaintiff. 

(a) 4 Scott, 168. 
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Monday^ November ^ih. 

GRAND JURIES— CHALLENGE—CORONERS— SETTING 

ASIDE. 



Ex-parte Nowlan. 

Upon the first day of Term, when the Officer was calling over the ^J^ nof if^ to 

names of the Grand Jury for the county of the city of Dublin, the name a Grand Ju- 

of Alderman Perrin having been called, and he having answered, he j^^ic coroner 

was challenged on behalf of the applicant, a rate- payer of the city, upon oft^« ri^^^hv^ 

the ground that the Alderman was disqualified, as being one of the is not disqua- 

coroners for the said city. To this challenge, a demurrer was put in on JnJ^niaw or*by 

behalf of Mr. Perrin. The argument upon the demurrer was adjourned statute, from 

to this day, two affidavits having been filed in the mean time. The Grand Juries 

affidavit of Mr. Nowlan stated that he was, and had been for some time, ^or the county 

of the city of 
a rate payer of the city of Dublin ; that the coroner's remuneration was Dublin. 

presented for by the Grand Jury; that the coroners of said city had the haJ^^jurisdic- 
power of giving orders for medical witnesses attending upon inquests, to tion to set aside 
the amount of £5 each, and that said orders amounted to £169. 7s. for ^„^ person, 

the half-year ending in Easter Term, 1839; that the amount of such ^^^^ ^ caUed 

upon the 
orders has gradually increased since 1830 from £41. 17s. Id. to that Grand Jury 

sum; that for the three years ending Michaelmas Term, 1832, the amount P*°®^* ^*«"^'*^- 
of said orders was £128. 5s. 5d. ; in the three years ending Michaelmas 
Term, 1835, £164. 15s. 4d; and in the three years ending Michaelmas, 
1838, £713. 78. ; and that according to the amount presented for said 
orders last Ekister Term, they will amount, in the three years ending in 
Michaelmas Term, 1841, to £1,062. 2s. ; that during the same nine 
years, the grand jury cess for said city has gradually increased from 
£18,306. 10s. 2d., which was presented in 1830, to £40,618. 8s. 5d. 
in 1838, and to the sum of £24,011. 8s. 2d. in Easter Term last, for 
the half year ending this Term ; that such increase exceeded any rea- 
sonable necessity ; that applicant's only motive in this proceeding was 
to prevent the jurors selected from being biassed by any personal 
interest. Alderman Perrin, in his affidavit, admitted that ho was one 
of the coroners of the city of Dublin ; that there are two coroners of 
said city ; that the remuneration of coroners is regulated by act of par- 
liament, whereby not more than forty guineas a-year can be presented 
for each of said coroners ; and that he had no motive in resisting the 
opposition to his being sworn, than to assert the right of every man to 
serve as a grand juror when called, and, if sworn, to discbarge his duty 
faithfully to the public 

When the argument upon the demurrer had proceeded to some length. 



NOWLAN. 
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1839. the case of Rex v, Sheridan (a) was suggested bj the Court, as decisive 
^•^^>r'^ against the challenge, in which view Mr. Filzgibbath of counsel for Mr. 
Z^^^^ Nowlan, having acquiesced, he then contended that he had a right to 
bring the facts in his affidavit under the notice of the Court, and that 
they were sufficient to induce the Court to interfere, and prevent Mr. 
Perrin from being sworn. The Court said this was quite a distinct pro- 
ceeding, but that if counsel desired it, time would be given for the 
service of a regular notice of motion, to the effect he had mentioned. 

Wedfiesda^y November 6ih, 

On this day, the argument was resumed upon motion, to the discre- 
tion of the Court, grounded upon theiacts stated in the affidavits. 

Mr. FUzgibbony with whom was Mr. 77iomp«on.«— It is a conceded 
fsict, that Perrin is an acting coroner of this city at the present moment, 
and his being so constitutes a valid objection to his being sworn upon 
the Grand Jury, and ought to prevail. ^< Coroners of the county — * 
^'sheriffs ought not to return them upon any jury or inquisition.'* 
DaUorC 8 Sheriffs 313. — [^Perrin, J. The meaning of that passage is 
this, that the sheriff should not bring them out of the county in which 
they reside. DaUon refers to Pitzherbert, N. B. 167, who gives a 
copy of the writ to the sheriff, the mandate of which is, that the 
coroner is not to be put in any assizes out of same county.] — ^The last 
paragraph in Pitzherbert is general, not to return them in any panel to 
Queen's Bench ; and as that Court may sit any where, it is a genral 
rule that they are not to be returned to that Court. The 4 Hen. 8, c. 
12, has been on a former occasion referred to, as shewing that this 
Court had not power^ to do what we, by the present motion, call 
upon your Lordships to do ; but that act goes much further : it gives 
the Court of Queen's Bench in England power to strike out any name 
in the panel, and substitute for them any new names ; in fact, a power 
altogether to reform the paneL This is not, therefore, any evidence 
that this Court had not the power inherent in itself, without that act at 
all, to refuse to suffer an incompetent person to be sworn upon the 
jury. The 6 & 7 ^. 4, c. 116, s. 32, expressly excludes, amongst 
other officers, coroners of counties from serving on grand juries ; but 
the introduction of their name into this section is little evidence, that if 
not introduced there, this Court could not exclude them. At common 
law, the grand jury had no control over coroners, nor did they pay 
them ; the control they have at present is altogether statutable, and, in 
the county of the city of Dublin, is regulated by the 1 Cr. 4, c. 28. That 
statute enacts, that grand jury shall not present any money to a coroner 

{a) 31 Stat« Trials, 543 ; S. C. Ridg. Rep. 
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who has neglected his daty, and also a discretion as to his remuneration, 1839. 
and the proportion to be paid to each coroner ; and thus, almost as ^"^"N^^ 
strongly as if it in express terms declared that he should not sit upon Ex-parte 
the grand jury ; and therefore, whatever power he may have had at 
common law, the act which gives the grand jury this control over him, 
is tantamount to an express enactment excluding him. It comes within 
the principle, that a person should not be a judge in his own case, and 
the legislature never would have placed that control in the grand jury, 
if it intended that the object of it was to be a member of that body. The 
question for the Court in this case is, whether it has the power to keep 
an improper person off the grand jury? Suppose an alien or an alien 
enemy was called, could it do so ? If it could, there is no argument in 
favor of the Court exercising that power in those cases that does not apply 
to the present. The Court has its various functions : the Judges form 
one class, the jury another. The Judges and certain Ministers of the 
Crown are excluded. The Court will take notice of the coroner and of 
his functions ; he has judicial duties, and he has ministerial duties also. 
If the sheriff returned himself, there is no more authority for refusing to 
swear him, than there is for refusing to swear a coroner. The statute 
which gives the grand jury power to tax the public, must intend that 
they have no peculiar or private intention to control them, and thus, by 
implication, excludes coroners ; and if the Court found a person about to 
be sworn, and that the fact of his being a member of the grand jury 
would vitiate an indictment, surely the Court would be active to prevent 
such au occurrence. — [Perrin, J. Against the implication of exclusion 
drawn from the interest which Perrin may have in his own presentment, 
we have the invariable practice, before the recent act, of persons sitting 
on grand juries, for whom presentments were made, without any objec- 
tion being made to that practice. Does the 3 & 4 fFl 4, c 91, affect 
this question ?]— I do not conceive that it does. The second section 
expressly excludes them from being inserted in the petit jury lists, but 
the act does not appear to him to affect the constitution of grand juries. 

Sergeant Greene and Mr. West^ Q. C, with whom was Mr. Sempl^ 
contra* There has not been any proposition stated, which proves that 
Alderman Perrin is disqualified from serving upon grand juries. We 
do not mean to contend that the Court has not power to interfere with 
the panel, if such gross abuses arose, as did in England, when the 3 
Hen. 8 was passed, and which are recited in the preamble to that act. 
That statute was passed to control the sheriff, and it proves that the 
sheriff had, at the time it was passed, power to return whom he pleased. 
The present motion is grounded altogether upon the personal disqualifica- 
tion of the individual, not upon the misconduct of the sheriff. A passage 
has been cited from Fitzherberfs N. B. : that passage occurs under the 
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1839. head of *^ writs,'* and merely shews this, that a coroner may sue out a 
^"V^^ writ to excuse himself from acting ; and was it ever heard that the pri- 
^^P^J^^® vilege of excusing one's self from acting was a proof of disqualification 
to act ? Is it not conclusive, that if the party did not wish to have 
himself excused, he had full power to act ? And the terms of the writ 
also are, '^ out of the same county," and *' in actions" sued in the King's 
Bench, &c. In Ckitti/'i Cr, Law^ S07, it is laid down, that an alien 
is disqualified, and some others ; this case has been put by counsel on 
the other side, and it is not disputed that, in such cases, the Court has 
jurisdiction to interfere and set such persons aside. In Bae. Abr. 
T. Juries Letter E. 6, this interpretation is put upon the passage in 
FUzherherL The ground of objection, as to Mr. Perrin's being inte* 
rested in one of the^ presentments, has been answered by the statement 
of the custom which has universally prevailed ; but such a principle does 
not exist at common law or by statute. As to the medical witnesses, 
the argument was all wrong, for the enactment directs that ^<q fireman 
shall pay them, under the order of the coroner, and the grand jury have no 
control whatever in this respect. — [Mr. FUzgihbon having read the sec- 
tion] — BusHE, C J. said that it had been hitherto argued that Alderman 
Perrin was personally interested in the presentments which he would 
have the power of voting upon, whereas in respect to the sum paid to 
medical men, his whole interest appears to consist in paying the money 
away.] — The 6 & 7 IF. 4, c 1 16, s. S2, which, by express enactment, 
excludes them, shews there is no common law principle upon which 
coroners are excluded from serving upon grand juries, and that it 
requires an express enactment to effect such exclusion. A case might 
arise, in which, from misconduct, he ought to be deprived of all salary ; 
but it would be against every principle of justice in the Court, to pre- 
sume that such a case existed. In TTie Complde Juryman^ 1 1, it is laid 
down, that at common law, the only disqualification is, that he was not 
Aprobus ei legaUshomo. 

Mr. Thompson replied. — The duties of a coroner are fuUy stated in 
Jervis on Coroners, 248, and the performance of them is quite incon- 
sistent with his duties as a grand juror : they are judicial and ministe- 
rial. It is clear, from the recitals in the 3 Hen, 8, c. 12, that that act 
is merely declaratory, and that this Court had, at common law, power 
to reform the panel. If a party be interested in the matter to be tried, 
it is a principal challenge to a petit juror, and, in analogy, would exclude 
a grand juror. 

BusHE, C. J. — We are all agreed that there is no statutable enact- 
ment excluding coroners from serving as grand jurors, and we do not 
think they were disqualified at common law. No injury has been done 
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to the applicant, bat this motion is a quia tifnei proceeding ; and upon 18S9. 
these groonds, we mnst refiise the application. 



Burton, J.-.Thi8 question comes now before as, not upon challenge, 
bat upon an application to the discretion of the Court ; and we must 
decide whether, under all the circumstances of this case, we should direct 
Alderman Pyrin's name to be struck out, and the panel in that respect 
reformed. I will not say, that although the statute 3 Hen, 8, c 12, 
does not extend to this country, that there are not cases in which the 
Court may exercise a jurisdiction such as we are called upon to exercise 
in the present case, if a person, not within the definition of probi ei 
iegales Aomineij should be called upon the jury. The question in the 
present case, therefore^ is, whether, in the exercise of its sound discre- ^ 
tioD, the Court should pow direct the name of Mr. Perrin to be removed ? 
It is said, that being a coroner is sufficient to exclude him, and renders 
him incompetent to be a grand juror ; and if that were so, it would 
bring the case within the cases to which I have referred. But as far 
as I can form an opinion from the enactment in the 3 Hen. 8, I should 
say, that a coroner was not incompetent at common law ; but, on the 
contrary, judging from what has been cited as the common law upon 
this question, I should say, his not serving as a grand juror depended 
on hb own will; and if he choose to avail himself of the exemption in 
his favor, that he could relieve himself from the duties of a grand juror ; 
but, as far as I was able to see, there is no such thing as that at com- 
mon law, the office of coroner rendered a party incompetent as a grand 
joror. It is dear, from the 3 Ben. 8, that the utmost the common law 
did was to create an exemption ; and I cannot, therefore, see that the 
Coort would exercise a sound discretion in removing Mr. Perrin, unless 
a great nec^ity for it existed. The only necessity which has been 
alleged is, that while attending as grand juror, he may be caUed upon 
to perform some of his duties as a coroner ; but that argument cannot 
have much weight, when we consider the many cases in which every 
grand juror may be obliged to absent himself. Every person acquainted 
with the proceedings at assises, must be familiar with many cases in 
which this occurs. The only remaining question is, whether we should 
remove him upon the ground of interest, but that cannot create 
any difficulty, from the nature of that interest ; and as tbe legislature 
has, in Instating on grand juries, provided for those who should not 
serve, and has not included in that enactment the present case, we 
cannot hold that Mr. Perrin is incompetent. The 6 & 7 PF. 4, c. 116, is 
not declaratory, and the 32d section does not extend to the county of 
the city of Dublin. The rate-payer has also other remedies, if there 
should be any abuse in the proceedings of the grand jury. 
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CiUBnTOK, J— If this were an application made in one of the 
conatiu, the motion would reat on rahRtaDtial gronndg. In point of form, 
the motion ii not correct, as I do not think the Court has power to reform 
the panel, without the act of the 3 Hen. 8 ; bat it should he to hare 
Mr. Perrin'i name removed, he heing an incompetent person. The at- 
tendance of a grand juror is not voluntary — he is hound to attend. This 
objection was first raised h;' challenge, bat £A«rufan'i case concluded all 
argfoment upon that groond ; and that case is not an aathority upon the 
right of challenge alone, bnt goes mnch further, as it was a case much con- 
sidered, and the coansel in that case would hare retired toa motion to 
reform the panel, if ihejr thought it tenable; and that case is nearly 
similar to the present. If the common law disqualified coroners from 
serving on grand jaries, why was it necessary to l^islate on the subject ? 
One or other of the two propositions laid down by Mr. We^ should be 
established: first, that at the common law coroners were diiqnalified; 
and secondly, that the Court has jnrisdiction to remove them. As to the 
first, Goun«el for the motion have failed to shew that coroners were dis- 
qualified at common law ; and as to the gronnd of interest which has 
been relied on, there is no authority or dictum to the effect that a grand 
jaror can be put aside npon that gronnd. With respect to the second 
proposition, whether the Court has jurisdiction to exerdae its discretion, 
in analogy to tbe3J7«n. 8, it has been asked, if it appeared plainly to the 
Court, that an incompetent person was called upon the grand jury, whe- 
ther it would not say, "Pass that gentleman hyp" Butthat involves very 
important considerations, and there are many cases in which the Conrt 
will not interfere. One of these cases is Shtridatit, where the Court 
left the party to plead ; and, in the present case, the party heing a 
rate-payer, may bare, on traverse, a power of raising this objection. 

Perbin, J. — I am of opinion that the qnestion in this case is, whe- 
ther Mr. Perrin is or is not disqualified ? Because if he be disqualified, 
this Court has full power, and would be bound to set him aside. The 
3 Hen. 8 does not estend to Ireland, and we therefore cannot reform 
the panel. It might be better that no interested peraon were npon it, 
10, that a coroner, who is subject to the control of this body, 
not form a part of it ; but we have not power to legislate npon 
bject. He was not dinqnalified at common law. Fizherberft 
657, shews, beyond doubt, that he was qualified to serve as a 
inror. I at first thought the 3 & 4 IT. 4, c 78, might afFect this 
n, but Mr. Filsgibbon admitted be did not think it did. My 
in are of the same opinion ; and the 32d section of the 6 & 7 H'. 
0, strongly fortifies that opinion. As to interest, it has been 
tbserved, that it is open to the parties to raise this objection in 
 form. The only opinion I would be understood to express is, 
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tliftt coroners are not, at common law, disqualified generally, nor, as fiir vij^Ily 

as respects the city of Dublin, by statute. Ex-narte 

No rule. nowlan. 



mo- 



Wednekkn^, November 5th. 

PRACTICE— BOND AND WARRANT— ENTERING 
JUDGMENT— TRUSTEES— HUSBAND AND WIFE. 

Campion v. Cabipion. 

Mr. Mockler applied for liberty to enter judgment against Henry where a 

Campion npon his bond and warrant The motion was grounded upon ^^^^ y[^f '^^^ 

the affidavit of Anne Campion, the wife of the obligor, which stated that wife, to enter 

he execnted the bond and warrant unto Francis Durham and Samuel ?P , J^<^S™ent 

m the names of 

Campion, trustees named and appointed in a settlement executed npon the tnutees in 

the marriage of the deponent with the said Campion, in the year 1830, settlement ^^ 

conditioned for the payment of £350; that same was executed for the ^?°^ & ^^^ 

and warrant of 

amount of property belonging to deponent, which was handed over to the hnshand's, 
the said H. Campion in consideration of said bond and warrant, and was ^^^^^Z ^^ 
intended as a provision for deponent ; that the amount of said bond is wife's proper- 
still due, and that said H. Campion is still living. An affidavit by H. ^'a^ that the 

Campion corroborated these facts. trustees re- 

_ , fused to enter 

Upon these affidavits, an application was made before Burton, J. in judgment, and 

Chamber, for liberty to enter op judgment' against the obligor, but his ^ i^^^^ 

Lordship refused that application, as it did not appear that the trustees in attachment 

the settlement were parties to it, or had any notice of this proceeding. jj|^°g g^g 

The motion was now renewed, upon a further affidavit by the attorney that the sum 

. secured on the 

of Anne Campion, which stated that a notice was served upon the two iK)nd would be 

trustees npon the 29th of October, calling on them to proceed to enter ^^^^^^^ ^ 

judgment upon the said bond and warrant, and issue execution thereon, not received 

in order to levy the amount thereof; that the said Francis Durham ^this^motion^ 

returned an answer, stating that before he could sanction any proceed- the Court re- 

, , « . fused the ap- 
ings, he required the written authority of said Samuel Campion, his co- plication. 

trustee, to consent to the proceedings mentioned in the notice of the "^^ proper 

' .... course is to 

29th of October, and also two sureties to indemnify him from all da- file a hill in 

mages, losses, kc* which might be incurred in same ; that the said ^SanbU. 
Samuel Campion did not return any answer to said notice, but that he 
caused an attachment to issue against the said H. Campion, marked 
for nearly £200, under which his goods were seized, and to which said 
H. Campion caused bail to be given ; saith, that unless leave be now 
given to enter judgment upon said bond and warrant, the sum secured 
thereby will be lost, in consequence of the neglect or refusal of the 
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CAMPION 

V. 
CAMPION* 



said trattees to act In the tnists of the aetdement. Under these dream • 
stances, it was sabmitted that the motion ought to be granted.-* [Bur- 
ton, J. Hare the trustees received notice of this application ?] — In the 
notice calling on them to proceed, it was stated that nnleu they did so^ 
an application would be made to the Court. 

Burton, J. was of opinion that the trustees should havereceired the 
usual notice of motion in this case, in order that they might obtain 
security or indemnity before they entered judgment, or might altogether 
disclaim, if they,did not wish to act in the trusts of the settlement. It 
would be going much too far, upon a motion of this kind, to enter judg- 
ment in the names of trustees, and who have not consented. That may 
be done by a bill in equity, or by some other means : but a motion to 
enter judgment and issue execution in the names of persons who will 
not, perhaps, act in the trusts at all, cannot be entertained. 

No rule. 
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would not al- 
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plead. 



jMbfufiiy, November 9 A. 

FRIVOLOUS DEMURRER^SBTTINO ASIDE— MARKING 

JUDGMENT. 

Scully v. O'Bribn. 

Mr. Hobart moved to set aside the demurrer in this case, as frivolous, 
and for liberty to enter up judgment for the plaintiff. It appeared that 
the demurrer was filed upon the last day of Trinity Term ; that subse- 
quently, this motion was made in Chamber, in order that a trial might not 
be lost at the last assiies, the venue being in the county of Tipperary, 
but that that motion was refused, the Judge doubting his jurisdiction to 
entertain the motion in Chamber,* and we have thereby lost a trial. 

Mr. W. G. Kdfy said he did not draw the demurrer in this case, and 
admitted he could not support it; but he contended that the notice 
should be in the alternative, either to set the demurrer aside, or argue 
it fortiiwith. He also contended, upon the authority ofBayley v. GU^ 
nan^ that he was entitled to plead. It was an an action for mesne 
rates, and he understood there was a substantial question to be tried : but 

Per CWrtam.— There is no affidavit of merits in this case, and the 
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ddfeiuhnt can hare the same advantage upon a writ of inqoiry which he 18S9. 
would have upon a trial. Therefore, we moat grant this implication. v^^v^-^ 

Motion granted, with oosta. scully 

O'fiRIEN. 



Tueidinff November 5th. 

PRACTICE— ENTERING JUDGMENT— JOINT AND 

SEVERAL BOND. 

Wallace v. Russell and two others. 

Mr. Hanna moved for leave to enter up judgment against Russell, on Whereon a 

a warrant of attorney executed by him and two other obligors, several leave to enter 

judgments having been fonperly entered up against the two others* ^P . Judgment 

The bond was in terms expressly joint and several ; the warrant was to three obligors 

confess a << judgment or judgments/' &a in a '< declaration or dedara- app^a^°^tkat 

ttonsy" bnt in other respects purported to be joint, and not severaL the bond 

was in terms 
Joint and sere* 

Pbbrin. J. inclined to think this a joint warrant, and that it did not ^9 ^^ ^^ 

warrant was to 

authorise a several judgment ; but gave permission to mention the mat- confess a 

ter again, when the Court was fuU. ]uS^to * " 

&c. in a " de- 
Mr. Hanna subsequently, before the full Court, ai^ed that this declarations " 
warrant being given along with a joint and several bond, it must be in- ^^^ ^ other 
ferred that the parties intended it to be several as well as joint ; and that ported to be 
this case was distinguishable from the case of Gee v. Lane (a). The ^^y^}^^ ^^ 
words used there, viz., " action," and '^ judgment," being in the singular /ieli/,— that 
number, and not in the plural, as here. He also suggested that this case of the warrant, 
was distinguishable from the English cases in another particular, as he ^^ miffht be in- 
bdieved it was the practice there to give a warrant without any bond, parties hadse- 
and, therefore, the Court could only look to the warrant itself for its ^^^ in''^^£ 
interpretation. — [Burton, J. That is the case in many, instances.]— contemplation 
Mr. Hanna also mentioned the cases of Hxecuiors ofMaxwM v. John' ^^^ judg- 
9on (6), and Henry v. Hampton (c). jn«nt, uid 

lea^e was gi »" 
en accord* 
Tuesday^ Nov. i2ih. ingly- 

Crampton, J. this day said, that the Court, having considered the 
documents on which the motion was made, thought it proper to grant 
it In one of the cases cited (Henry v. Hampton)^ the warrant only 
mentioned the word <* judgment" in the singular number, but, in this 

(a) 15 East, 692. (h) Glasc. B. 216. {e) 6 Law Bee. 247. 
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1839. case, it eontained the words ^* judgment or judgments/' from which it 
might be inferred that the parties had several judgments in their con- 
temphition, as well as a joint one. 



WALLACE 



V. 



RUSSELL. Motion granted. 



Thursday, Nov. I4dh. 

PRACTICE— ENTERING JUDGMENT— JOINT BOND AND 
WARRANT— DEATH OF ONE OBLIGOR. 

Coleman v. Cox. 

Judgment Mr. O'Leary applied, in this case, for liberty to enter np judgment 

tered upon a Ag&iost the sarviving obligor in a bond. It was a joint bond and war- 

wmaar*^*"^ ™"^ ®^ September, 1829, the words of the warrant being, that the 

against the obligee should be at liberty to enter np a judgment. One obligor died 

thr^deatb^f ^^ l^^^i ^he Other obligor is the heir and executor of the deceased ; and 

one of the ob- counsel urged, that as the liability of the surviYor was not altered, and 

party' will be this motion would sare considerable expense, the Court would be dis- 

feft to his ac- posed to grant the motion ; but 



tion on the 
bond. 



Crampton, J. — The warrant is defunct in law by the death of one of 
the obligors, and the party must bring his action on the bond. 

Motion refused. 



Saturday^ November 9th. 

GRAND JURIES— CONDITIONAL PRESENTMENTS -FORM 
OF AFFIDAVIT, &c.— BOARD OF WORKS. 

The Queen r. M'Kay* 

Where a pre- This was a motion to quash a presentment of Easter Term, 1839. 
pus^Tn 18^ There had already been a traverse to said presentment by the defend- 
and two tra- ant, for inutilty and a conditional traverse for damages, and the objeo- 

verses taken to o •» 

it. one for inu- 

tility, and the other for damages, bj the same person — Httd, that the Court will not, 

upon motion by that person to quash tiie presentment in the following Michaelmas Term, 

attend to objections as to the insufficiency of the affidavit and estimate, upon which the 

presentment was founded. Held, aUoy that the presentment being expressed to be made 

upon condition that a certain sum would be advanced by the Board of n orkt and Mr. L. 

did not render the presentment void. 
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lions to the presentment which were now relied on, were taken on the 
trial of the trayerses, but were not then pressed, it being suggested 
that that was not the most fitting time to make them. 

It appeared that the nsnal affidarit to ground the presentment was 
made by David Charles Latouche and John Davis, and stated the pro- 
posed line of road was from New Grange, in the parish of Whitechnrch, 

» 

to the road leading from Enniskerry to Dublin, by Stillorgan, and the 
8chedale annexed thereto was as follows :— 



EstinuUe of a proposed Road from 



to Kingsknon^ between Cross 



Roads at Change and Mr. Haidifs House. 









170 



327 



497 



394 



Rock cutting, @ 2d. V,.,.. 

Formation through rock, @ Ids. V 
ISarth cutting and filling, @ 5s. V 
Foundation through arable 

@ 5s. per 

Gravelling &metalling, @ 10s. Gd.V* 
Earth and sod fences, including catch 

water, dnuns, &c., @ 2s. V* 

Dry«water fences, @ 2s. V 



SUM. 



£ S. D. 

85 

127 10 

31 5 01 



Contingencies and superintendence, 
@ ^ V cenJL 



744 18 6 



38 12 11 



6a. Or. 34p. of ground, not brought 
into calculation 



Second Division^ from D. to E. 

This contained similar items, and 

amounted to 



81 15 
260 18 




6 



TOTAL. 



£ 8. D, 



60 

98 10 



783 11 5 



424 8 11 



1208 



1839, 



THE QUEJ6N 

V. 

M*KAV. 



Copy Presentment of Grand Jury. 
County of Dublin,^ Easter Term, 1839. 

^^ ^^^- r We, the Grand Jury of, &c, assembled at the 

""""" — J g^^^j. j^,^^ 5n pursuance of the 26 G. 3, c 14, 

do present the sum of £600, for the purpose of constructing a new line 
ftom New Grange, in the parish of Wbitechqrch, to Mr. Hanl/s gate, 
on the lands of Murphystown, all in the barony of Rathdowne, on con- 
dition that the Board of Public Works and Mr. Latouche will advance 
the sum of £608. Os. 4d. for the completion thereof ; and further, in pur- 
suance of the powers to us in that behalf given, in and by an act of the 1 
and 2 FF. 4, c. S3, s. 23, and to enable us to borrow the said sum of 

D 



18 CASBS IN THE QUEEN'S BENCH. 

1839. £600 from the Commiuionen, he, we pretent that the nid uun be 

^-'^v'^^ raised and levied upon the buoDy of Ratbdowne, by bilf-yeariy iniUl- 

TUB guBBK menu of £30 each : the first of aaid ioHtalmenta lo to be iwied after the 

K^'l _ ensain^ MichaelmaB Term, and the retnuning inrtalmenU after tbe next 

and each and every sncceuire preienting Tenn, nntU the whole of uid 

flnm iball be raised and discharged. 

There waa a farther presentment, to raise £100 to pay tho interest 
of said snm of £600, or sad) farther, &c. natil the whole should be 
repaid. 

There was alto a map of the lands, shewing the townlands, &c 
through which the proposed road was to pass, and references, by letters, 
to the several parts of it, from the schedule to the affidavit.* 

Mr. BentuU, Q. C^ with whom was Mr. Fttcffibbon, m support 
of the motion, said there were two objections lo this presentment : 
.^— The first was, that the affidavit on which it is gronnded was 
not in conformity with the form prescribed by the sta-ttite;* and, 
•econdly, that it waa a conditional presentment. A presentment 
and indictment are convertible terms — [Bcshe, C.J. In certain 
coses] — And who ever heard of a conditional indictment? Who is 
the person to judge whether the condition has or has not been performed? 



* The foUomng are the principal tfabttabie matdM£iUM that %Dtn 
referred to: 

S6 C 3, c 14i,s. 18, enacts; — "an estimate for making a nev 

'' '''bat the grand jury shall not " road from , in the barony 

lake any presentment for the ■' of , to , in the baro- 

ivying any sum of money, either " ny of , and shall particula- 

n the county at large, or on any " rise the intended breadth of the 

articular barony, for executing "road, and the nnmber of perches 

ny itind of work, unless an aS- " that it is to pass throngh each 

avit, sworn before a Justice of "townland in each barony, tog»- 

1)0 peace of the county, to " ther with the sum it will require 

round the presentment, in one " to lay it out, to make level and 

r other of the following forms, " mould it through each town- 

I nearlyas tbecasemayreqnirfl, "land, and the saro necessary to 

hall be laid before them," && : " make fences on each side throngh 

\fter setting out the forma, if " each townland." 

presentments be for erecting The 23d section enacts, that 

repairing conrt-house, &c., it when the road is bounded by dif- 

ceeds to state the form when ferent baronies, the expenses 

presentment is for a new road, should be divided, &c. 

material part of which is as 1 & S ff . 4, c. S3, s. 24i, enacts, 

ows :— " And that they caused " That grand juries may make pre- 

notioe to be left at the habita- " sentments for any public works, 

on of every person holding or "in order to maintain advances for 

ixnpyiiig the lands through " the same from the Commission- 

liich tlie said intended road, " era of the Board of Works, pay> 

c. is lo bo mad(>, fcc.; and the "able by instalmenbf." 
itimate shall set forth that it is 
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— [Per Curiam. There are many instances in which there is a pre* 1839. 
sentment for sixpence ; aproprietor undertaking the expense of the road.] ^^^"V^^ 
By the 18th section of the 26 G. 3, c 14, it is made a condition prece- '^^ QUEbn 
denty that such an affidavit, together with the plan and estimate, as m*kay. 
therein set forth, should be made before any presentment can be 
passed; and, in the present case, this affidavit is defective, in not 
shewing the lands through which the new line is to go, and other reqoi- 
•itesy which not being performed, the presentment cannot stand. 

Bftr. HaicheUi Q. C, and Mr. Brewster^ Q. C, conira, — The defendant 
cannot be heard now making these objections. The presentment was 
passed, and when it came to be fiated, instead of making them, he took 
a traverse for inutility, and a conditional traverse for damages, both of 
which have been tried ; the first having been found against him, and, 
upon the latter, damages awarded to him. It would be attended with 
great inconvenience if a party was, after such traverses, and taking his 
chance of two' trials, to be allowed to make such objections as these, which 
are in the nature of special demurrers. It is not to be taken that pre- 
sentments are to be framed as accurately as indictments. This present- 
ment is for £600, and then it refers to the Board of Works, the Com- 
missioners of which are authorised by the 1 & 2 FF. 4, c. 33, s. 23, to 
make advances upon the presentments of grand juries, if they should 
think fit— [Cbampton, J. Every presentment, in cases in which the 
Board of Works makes such advances, must be conditional, because the 
grand jury cannot compel the Board to advance.]— Upon reference to 
the 18th sec, and also to the 23d sec of the 26 G. 3, c. 14^ it is plain that 
the difierent baronies need only be stated in the affidavit, when the 
road runs through different baronies. In the present case, it runs 
through only one barony, and such statement would, therefore, be super- 
fluons, and is at all events sufficiently done by describing, as we have 
accurately done, the iermini of the road. If there were negative words 
in the act, the objection as to the number of perches in each townland, 
&c not being specified, might prevail ; but if any rate payer could be 
heard with such an objection, least of all could the present applicant, 
who» by his two traverses, pre-snpposed the presentment a valid one, 
be heard now saying, that all he said before was wrong. This is a 
motion to the discretion of the Court ; and if there be a substantial com- 
pliance with the provuions of the act, the Court will not, after what has 
happened, listen no^ to such objections. The provisions of the statute 
which have been referred to are directory, and come wiAin the autho- 
rity of fV^^mie V. Martin (a), and Lessee ef St Patrick's Hospital v. 
DowUngiby This consequence is involved in the decision which the 

(o) Batty, 110. (/>) Battj, 296. 
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1889. Court is cdled upon to make, that parties may come in, in one, two, of 
three years, and quash presentments on formal objections. 




Mr. Pitsgibbon replied.^The prorisions in the act of parliament are 
not directory. Where an act directs two parties to do a certain thing, 
And also directs a public officer who has to act between them, if they 
do aU they hare to do, his not doing what he is directed to do will not 
Titiate what was to be done. This was the principle of the cases cited ; 
and the judgment of the Lord Chief Justice, in the case of Qvtfi v. 
AldufeU(a)j bears out that viewi and also the case of RacJ^md y. Mea* 
dow$ (6). In the present case, the statute directs that certain things 
should be done before any presentment should be made ; and the affi- 
darit is part of the record. — [Burton, J. Does the act direct that the 
affidavit should appear on the face of the presentment ?3 — ^No, but it is 
preserved as a record in the Crown Office ; otherwise, as no person but 
the grand jury could be present when this act was passed, they might 
bum it, if they pleased, in the grand jury room. The statute prescribes 
a particular form of affidavit, and an estimate, and that the estimate 
should particularise certain things ; and if these documents be not in 
accordance with such directions in the statute, no presentment can be 
made upon it. If these items Vere specified, and they appeared extra- 
THgant, the presentment would be quashed ; and this cannot be done if 
these facts may be pmitted in the affidavit. If, for instance, also, the 
<' intended breadth*' of the road is not stated, how can a party know 
what damage the road will cause? Yet, not one word of this in the 
affidavit ; nothing to shew the breadth of the road, oMhe number of 
perches in it : neither is there one word of the tpwnland or barony, or 
the sum to be required to lay out fences, &c. Such a presentment 
would repeal the act of parliament— [Mr. HatchelL There is a map 
annexed, to which the affidavit refers, and which gives these particu- 
lars.] — It is said we are late with our objection, and that it is a technical 
one ; but I contend it is one that goes to the very substance of the pre- 
sentment ; and the statute fixes no limitation within which such objec- 
tions are to be made. In a civil bill case, the Judges turn parties round, 
if the addition or residence of a party be omitted, because it is a depar- 
ture from the form prescribed. As to the second point, money is pre- 
sented now, to be raised hereafter. The work is thus begun, and if the 
Board of Works should not afterwards think proper to advance this 
Biiro, the work falls to the ground.— [Crampton, J. There is an enact- 
ment, that if (his money be not advanced in a certain time, the present- 
ment falls to the ground ; and every presentment which is made in con- 
templation of an advance from the Board of Works must be conditional, 

(a) niitey, 380. (h) 3 Esp. N. P. C.69. 
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no mattei what words are used.]— The conditioii, however, here is, Ihat 1839. 

Mr. Latoache should advance a sam of jB608. The estimate annexed to 
the affidavit is £1208, and the grand jury present £600, on condition of 
getting £608 from Latouche. What security have the public that Mr. 
Latonche will ever pay that sum?^[CRAMPTON, J. Yon were 
aware of this objection when the presentment was passed.]— >A party 
knows nothing of the presentments but what he hears read out when they 
some to be fiated ; and there is nothing to limit the applicant to make 
his objections at that moment. 

At the desire of the Court, the case stood over, to allow counsel in 
support of the presentment to give additional information to the Court, 
as^to the advance of £608 by Mr. Latouche. 

Satwrdayf November 16iA. 

Mr. HaUhtU this day handed in the affidavit of Mr. Latouche, which 
stated that he entered into the following written engagement with the 
Commissioners of Public Works : — '* I hereby undertake to be responsi* 
** ble to you for the sum of £608. Os. 4d., or whatever additional sum 
'* may be required, in aid of the county presentment of £600, to com- 
'^ plete the new line of road between," &c 

Mr. Fitzgibbon objected that this was a mere nudum pactum^ not 
binding upon Mr. Latouche, and upon which no party could sue ; but the 
Court considered it sufficient, and gave judgment against the motion. 

Cramftov, J. said he was much struck with the objections, when 
they were made on the trial of the traverse ; but the party having four 
days for considering these objections at the time of fiating the present- 
ment, and having passed that time, I do not think he has a right to take 
advantage of technical objections after that time. The case is therefore 
narrowed to one objection, namely, that this is a conditional present- 
ment ; and I know no authority for saying, that the condition in this 
case makes the presentment void« The condition is one most beneficial 
to the public ; and is it to be said, that a grand jury is at liberty to treat 
in this way with parties, if they suppress it from the face of the pre- 
sentment, and that if they put it upon the face of the presentment, it 
will make it void ? Therefore, this motion to quash the presentment 
cannot be sustained, either upon principle or upon authority. 

Perrin, J. This is an application to quash a presentment of Easter 
Term, upon two grounds : the first, because some of the documents upon 
which it was founded did not contain all the particulars which the sta- 
tute directs ; and secondly, because it is a conditional presentment. As 
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18S9. to the firit objeotion, it is to be obierTed, that the applioation is made in 
^'^^y^^ Michaelmas Term, by a persoa who traversed this very preseatmenty 
THB Quvnc im j ^^ 1^ therefore, by aet of parliament^ preyented from farther in- 
M'KAY. terfering with it ; and made also by one who had twenty days' notioe 
of it, and who might have come before the grand jnry, and before the 
Judge, and made those objections ; bat who» instead of doing so» takes 
two traTerses, and now calls npon us to review and quash the present- 
ment. The act is plainly directory as to the nnmber of perches, kc ; 
bat, independent of this, if the objection had been made in Easter 
Term, it might have been remedied. Upon these groands, therefore, 
this application cannot prevail. I thbk that, npon the second ground 
also, this objection is late ; bat as to the merits of the objection, that a 
conditional presentment is bad and void, if there was any foundatioQ 
for the saggestion that this was a contrivance or fraud, or bad prece- 
dent, the Court would be astute to prevent it; but we allowed time for 
Mr. Latonche to prove the engagement he entered into, and I find a 
oon£tional presentment not only authorised, but directed, upon a gen- 
tleasaa coming forward and undertaking a work at his own expense. 
The supposed analogy, therefore, between indictments and presentments 
does not hold, nor does such a condition as is annexed to this present- 
ment make the presentment void. 

Motion refused, with costs. 
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EXCHEQUER OF PLEAS. 

Momdaif, November 4^ 

ARREST— NAME— DISCHARGE— 23o NEW GENERAL 

RULE— PRACTICE. 

« 

Symes «• Batt. 

Mm. Atthill moved tkit the defendaot be discharged oat of the ^^^^ ^ ^^ 

custody of the sheriffs of the ooanty of the city of Dobliiii ffom arrested under 

anpeei» under the writ otaqms quo nUnui whiefa issoed in this CAUse^ on piat gj^ mu 

ODterinr a eommoii appearance^ inasmuch as he was described in the f**' ^ ^^<^^ 

, he was de- 

writ as ^ Benjamin W. Batty" he having been baptised and always scribed hr the 

called and known by the name of '< Benjamin WMsion Batt" He also ^^^ ""1^ 

applied for the expenses incident to the arrest, and for the costs of this tian names, he 

application, rendered necessary by reason of the plaintiff's non-compli- ^ on' rate^ 

ance with the teims of a notice callinir upon him to consent to the defend- ^^ * common 

*^ appearance, 

ant*s dischai^e. although he 

The defendant had been arrested on foot of a promissory note, of p^l^^^ ^^ 

which he was the maker. The note was signed " Benjamin W. Batt,** note upon 

and by that name he was described, both in the process and affidavit to g^ed br the 

hold to bail. •»»• initial, it 

appearing 
It appeared that he had filed his petition and schedule in the Insol- that dne dili* 

vent Conrt, seeking to be discharged as an insolvent debtor, bnt that the |^^ ^ ^^^ 

petition liad not yet been heard, the hearing having been postponed at the plaintiff to 

the defendant's own instance. feg^ "tlie a^I 

This application was giounded npon the 23d General Role of Easter Pendant's pro- 

• per name* 

Term, 1834: — << When the defendant is described in the process or 

** affidavit to hold to bail, by initials, or wrong name, or without a 

*' Christian name, the defendant shall not therefore be discharged out of 

*' custody, or the bail bond delivered up to be cancelled on motion 

* for that purpose, if it shall appear to the Court, or a Judge in Cham- 

^ her, that doe diligence has been used to obtain knowledge of the 

^ proper name." 

Mr. Revellj for the plaintiff, opposed the motion, npon the ground of 
its being unnecessary, the plmntiff having offered to sign a consent for 
the defendant's dischai^, provided it were to be without prejudice to 
the proceedings in the Insolvent Court. The plaintiff's debt had been 
returned by the defendant in his schedule. 
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Mr. Auhili. — The defendant i> entitled to fail diKharge uncondition- 
ally; EggUto T. Slohet{a). No affidavit ba« been made by the plain- 
tiff, Bi to his having used any effort, or made any inquiry to discover 
the real name of die defendant, which could have been easily ascertained. 
Tbe plaintiff, therefore, h> far from haTing used due diligence to ob- 
tain a knowledge at the proper name, baa been guilty of gross neglect ; 
and, in inch a caae, the term» of tbe rule are imperatire. 

Pennefather, B.*— The mode of signatora adopted by a party, in 
signing a bill of exchange or other docament, it prima facU evidence 
of rach being his proper name. There are cases, however, which shew, 
that where a party signs by his initials only, some inquiry should be 
made for the purpose of ascertaining the real name. We think that the 
defiendant is, under the circnmstanceB, entitled to be discbai^^ from the 
arrest, upon entering a oommon appearance ; bat we think it &ir to add, 
that it ihall be without prejudice to the proceedings in the Iiuolrent 
Comi, and without costs. 

Order accordingly. f 

la) "BtVy, 213. 
* The LoBD Cbief Babon Han ab*eiit during ihe wbole of Uiia Term, Id come- - 
queoce of indispiwitioB. 
+ ffifethe S & 4 fT. 4, c. 43, b. 12, the provisions of which, hovteTer, do not extend 



Wednadaj/, November 6th. 
PRACTICE— MOVING ON POSTEA— JUDGMENT. 



Pbrrih and Wbioht v Hodoens. 



Whare the de- 
fradanthatob- 
Uined a ver- 
dict, the plain- 
tilThaji DO right 
to atop him 
(ram moving 
on tbe poitea, 
hy lodging 
with the Offi< 



Mb. Palhbr, on behalf of the plaintifis, applied to the Conrt to stop 
the defendant from moving npon thepostea in this case, under the fol- 
lowing circnmatances : — 

The defendant having obtained a verdict, in order to save the expense 
of moving on the potUa, his attorney was furnished by the plsinttff'i 
attorney with a consent, whereby it was proposed that the plaintiffs 
should forthwith lodge with the Officer the mm of £50, on account 
•>( the defendant's costs, to be paid over to him as soon as tbe same 
ihonld be taxed and ascertained 1 and in case that sum sbonld prove 
nsufficient, the plaintiffs further undertook to pay at once to the 
iefendant any balance that might remain doe. The consent was accom- 
[»nied by a notice, requiring the defendant's attorney to furnish his 
wsts, and to proceed to have them taxed, and cautioning him against 
taking any further proceedings in the case. 
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To this prdposal on the part of the plaiotiffy no answer had been 
retamed. 

Mr. DMsan, Q.C.| for the defendant, opposed the motion, and stated 
that the action was brought open a bill of exchange, and that the de- 
fence established was forgery. He submitted that the plaintiffs had no 
right to deprive the defendant of the protection of a judgment. 

Pennefathrr, B.* — The defendant is unquestionably entitled to 
hare a judgment entered for him, in order to protect Himself against 
imother action ; therefore, 

Refuse the motion, with costs. 

• Solus, 



183^. 



P£RKIN 

and 

WRIGHT 
HODOENS. 



Monday, Nov. llth. 

PRACTICE— EJECTMENT— BILL OF PARTICULARS— PART 

AND PARCEL— MAP. 



Lessee Robert Ross v. The Casual Ejector. 

Mr. Jambs Sheil, on behalf of Miss Ellen M. Bailie and her sisters, 
the owners in fee of the land» of Kilmacardill, in the declaration in 
ejectment in this cause mentioned, mo^ed that the conditional order of 
the 8th of June bo made absolute. That was an order that the lessor of 
the plaintiff should amend his declaration in ejectment, by describing 
the metes and bounds of the premises for which he had brought the 
ejectment, in order that the said Ellen M. Bailie, kc, might be enabled 
to take defence for such part of said lands as were formerly demist to 
William Ross, and which they now claimed. 

An affidavit was made by the attorney for the applicants, stating that 
this was an ejectment on the title, brought by the lessor of the plaintiff, 
for the recovery of the possession of aU that farm of land, containing, 
by eatimation, thirteen acres and a half, situate in the towland of Kil- 
macardill, parish of, &c, and county of Tyrone, and in the ejectment 
described, as specified in and demised by a certain indenture of lease, bear- 
ing date the 15th Jan. 1 795, between Wm. Bailie, then of, &c., and the les- 
sor of the plaintifF of the other part That the father of the lessor of the 
plaintiff died possessed of a considerable farm, whereof the premises for 
which this ejectment was brought formed a part, leaving three sons, 
William, John, and Robert, the lessor of the plaintiff. That after the 
death of their father, the three brothers resided together upon the 

E 



la an eject- 
ment on the ti- 
tie, where the 
question was 
one of part and 
parcel, the 
Conrt,upon the 
application of 
persons served 
with the eject- 
ment, who 
were at a loss 
to know the 
particular 
parts of the 
lands sought to 
be recovered, 
made an order, 
restraining the 
lessor of the 
plaintiff from 
proceeding in 
the ejectment, 
until he should 
furnish a bill of 
particulars 
(with a map 
annexed), spe- 
cifying, by 
metes and 
bounds, the 
premises which 
besought tore* 
cover. 



8« GABE8 IN THE SXCHIQUBH OF PLRAa 

fuB, and occopied Ue bmdi jcrfMly, whhMt Hdoag My diririM of Ibe 
proiMrtj. 

That WilliMD Bailie, At Uwn praprictor af tl>e Uadi of Kibmcv- 
din, by hate Waring date the IMi Jmrntrj, 1706, damiwd to WiUian 
Roaa mt» porttati of tha aaid hna, by the doMfipliaB of all tba turn of 
had irhid W the wd William than poMaaaed, ooatMaiag, by aatinw- 
tion, tbirteanaoraaaDdabal^ kt, That by uotbar laaae rf tkaaaaa 
date, the aaid William Bailie damiaed to John Ron one other part of the 
iaidfi»nB,bythadaMri pti o»ofaHtheftniioflaiidhetbe«p o aiBaaid.aoa- 
tuniog, by eBtiDMtiov, oigbtaerea, he.; aadtbatbya tUrdlnae^tba 
aame date, he demiwd to Robert Roac, tlw iMaer «f the plaiadff, aMtbar 
part of ibe Mid hrm, by the daaarip t wHi <tfaU the fiuiB of land be then 
poai o wedi contwning, by earimation, ibJrtaau acreaand a half, he. Tlieae 
leaaet were fur the term of SI yeora, or the Urea of the raqvaetin 

The aSdarit fDfther ttated, Ihak Join Boaa died ia 1 8X4, a^ Wiffiam 
!b 1897; and thataftN tbeexeeatioDof the aaid leatea, aod^to the 
tioM (rf* their reqwetire deMba, they ami Robert, Ibe leMor of the plaiiK 
tiff, eoDtinoed to reude together, and to ooespy the lands joiatly, aa 
they bad pievioatly doae. That William BaiUe wm aneeeeded in Ua 
eatalea by one Theodore Bailie^ wlMae daagbten and co-beiraaaee the 
preaent applicaats were; and that as snob co-beirMsea, they b^ 
eaaM entitled to the lands of Kilaiaearffll npon the death of their * 
&thflr. That bring minors at the time ef their father'a death, they 
were made wards of <%a>oery, and that a reeeiver was ^tpwutod orer 
•tbrir estatea, to whom the rente of the eald three bma were pdd fta 
-aereral yeara. That upon the deaths of John and WlHiam Rom, Aeir 
respeelire l iaata hnvinf expired, iq>|dicatioaa ware made to Aa tani- 
Tor, Robert, the lessor of Ae pUiatiff, to takatbe fluMs of lua deeeaaad 
brothers, which, Itowerer, he r afiia ed to do. « 

That in 1838^ two ejectment decrees were obt^ed agwnst the leaaor 
of the |daintiff, one ftr the rcoorery ef tlie po sso s ri on of the premiaea 
demised to John, and tl>e other fiir the reooTeryefthosadamiaed to Wit 
lUm Ross. That poasesaion was shortly afterwards taten of the Ann so 
demtaad to John Roes; and that possession waa alao taken of the farm 
srhich had been so demised to Williani Roea, in the fallowing snaner, 
rii., by the bailiff going npon one fidd, and declaring that be took pos- 
•esslon thereof as and for tin premises held by William Ross in his 
lifHiroe. That varions appIieaUons had been made to the said Robert 
Ross to point oat the boundariea of the ttm wbiidi had been eo demiaed 
to bin, and that be had refused to do so. 

That ia the year 1834, the leeaor of the plaintiff broogfat an notion 
af trespess agunat the reoeiter, npon an allegation that, wtder dw 
decraawhiohhadbeensoohtunedAH-tberocoTery of the posaesrioB of 
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die bads demiied to WiDiam Rom^ poMenkm had been taken ef ^ 
part of the lands dembed to him the said Robert Ross, but that in 
thb aetion the jury found a Yerdiet foMhe defendant. 

That a copjr of the cgectment in this sause having been senred upon 
Ae applicaatSi the deponent was employed to proteet their rights ; and 
that he was eonTineed, from Ae eoarse pursued by the lessor of the plain- 
tiff in the said aetion of trespass^ his object was fraodnlently to get 
possession, under pretence of the present ejectment, of tbe best part of 
Itelaads so demised to Wm.Ross, inasmuch as the applicants had nerer 
cBspnted the lessor of the {daintlff 's title to Ae hods which had been 
lie mwed in himself. That a notiee was served upon the attorney of 
the lessor of the plaintiff, requiring him to furnish the deponent with a 
statement of the metes and bounds of the lands of Kilmacarfill men* 
tioned la the ejectment 



1839. 

LBS8BB 

ROSS 

V. 

BJBCTOR. 



Mr. AML— The attorney employed by thdse ladies to take defence to 
tfM ejectment, b totally at a loss to know the particobr parts of the 
lands of Kifanasardill wUeh the lessor of the plaintiff seeks to reeoTef 
by hb ejeetment ; and as the question between the parties b one of 
part and parcel, the lesscnr of the plahtiff ought to amend his declam* 
tion, so as that the applicants may be enabled to take defence. 



for the lessor of Um plmntiiK 



PdOVKPATOBR, B.««>Pei%aps the more convenient oonrse will be, to 
stay the lessor of the plaintiff's proceedings until he shall furnish a bill 
of partienlars. Therefore, 

IM the conditional order be varied, by directing the lessor of the 
phiatiff to be restrained from proceeding in this qectment 
until he shall fumi^ a bill of particulars, specifying, by metes 
and bounds, due premises whfeh he seeks to recover ; aod let 
him aanez a map thereof to the bill of partfeulars : and, with 
that varintiont let the said conditional order be male absolute*. 



2tt CASES IN THB EXOHEQUBB OF PLKA& 

Fridas, NoMmber SSd. 

PRACTICE-STAYING PROCEEDINGS- COSTS— TRIAL- 
JURY PROCESS— VENIRE FACIAS— DISTRINGAS — 
CHALLENGE TO THE ARRAY— P08TEA. 

Gillespie v. CoWino. 

Tbc Court will Mr. Whiteside (wid) wbom wu Mr. NapUr) mored that ths defeod' 

perniK the de- ^^^ y^ ^ libeitf lo enter B rale to itttf farther prcMseedingi in thU cause, 

let 3 niiu to until the costs of not proeeeding to trial, pnrsoant to notice, be paid by 

'\n% uniluhe Of ^n bebslf of tbe plaintiff, and for tbe eosto of the motion. 

costa of not |p t)|j, ^ng^^ nolice of trisl had been sarred by the plaintiff for the 

trial, iiureDBni Monaghan SammerAssises.whichcommencedontbe 31st Jnljr, 1839. A 

ta notice. b« j^ ^f tenift foeiot was isined in proper time, and dnlv retomed bv the 

p:iid, wbcTC a "^ r r ' J j 

irial had been sheriff. With the panel containing the nHoei of the juron thereoato 

fruit ^ a^ the BDoexed, in tbe Dsual manner. Upon tbe retam of the vemin, a writ of 

pluintiff, <n nnt 4i$ttingai JuralcreM was issued in the ordinary coarse, but the latter writ 

duiriniiui w was not delivered to the jheriff until the 97th ef July. Upon the receipt 

ihe aheriffin ^f the dufriffoas, the persons named in the panel were Bammoned hj 
jiulTicient lime » -> r r— j 

tu cnnbie him the sheriff to atleud tbe asiiiei, aod a large proportion of them did 
juror," BIX days attend accordingly. 

Ufnre tlie aa- ]( appeared that no writ of dutrinpat had been delivered to tbe she- 
riff previously to tbe assises, save that in the present case. 

The case baring been called on, and a jory empanelled, a dial- 
lenge to the array was taken on the part of the defendant, open the 
ground that thejarors bad not been summoned six days before the 3 1st 
of July, the day fixed for tbe holding of the assises. Issue having been 
joined upon that fact, triers were appointed, who, being duly sworn, 
found in favor of the challenge ; wlierenpon it was adjudged that tbe 
panel should be qaaahed, and the jurors having been accordingly dis- 
charged, the case remained untried. 

On a previous day in this Term, an application, groanded upon the 
!a alune, was made before Baron Pennefather, on the part of the 
ndant, that the Officer should be directed to enter the rule niti for 
Tnent uponthepMtea, or for a rule stopping further proceedings natil 
costs of the proceedings already had were paid. His Lordship, 
ever, refused to pronounce any rule apon the motion, ohservhg, 
the poitea did not afford sufficient information to enable him to do so ; 
the issue found for the defendant npoti the challenge related rather 
le conduct of the sheriff than to that of tbe plaintiff; that from any 
g ngipearing upon the fnce of the record itself, the dutringat might 
i been delivered to the sheriff in proper time, and that the omission 
nmmon the jury might have proceeded from the de&ult of the she< 
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riffi and not from the default of the plaintiff; that this was a fkot to be 
ascertained by affidaril.* 



* This ease being somewhat novdi in practice, the form of the pottea 
is here subjoined. 



1889. 



GILLESPIE 

V, 

OUBIINO. 



** Afterwards, that is to say, on 
*^ the day and year, and at the phice 
''within mentioned, before the 
''Honorable Charles Burton, one 
" of the Justices of her Majesty's 
"Conrt of Queen's Bench, and the 
" Honorable Richard Pennefather, 
"one of the Barons of her Majes- 
" ty's Court of Exchequer in Ire- 
"land, Justices of our Lady the 
" Queen, assigned to hold the as- 
"sises in and for the county of 
" Monaghan, at Monaghan, in the 
" said countVs according to the fotm 
" of the stJKlte, came as well the 
" within-named William Gillespie 
" as the said Patrick Mathias Cum- 
"ing, by their attornies within- 
"mentioned, and the jurors of 
"the jury, of which mention is 
" within made, being called, like- 
"wise come and are empanelled; 
"whereupon the said Patrick 
"Mathias Cuming challenged the 
" array of the panel aforesaid, be- 
" cause he says that six days be- 
"fore the said thirty-first day of 
" July, in the year last aforesaid, 
" the said JDFors, so empanelled as 
" aforesaid, were not, nor was any 
" of them, nor any juror of the 
" county aforesaid, summoned to 
"serve upon the said jury, or on 
"any jury on any cause in the said 
" Court of Nisi Prius at the said 
" assiies, for the trial of any issue 
"therein, by virtue or in pursu- 
" ance of any writ of venire facias, 
" distringas Juratores, or other writ 
"or order in that behalf made or 
" provided. And this the said Pa- 
^ trick Mathias Cuming is ready to 
"verify, whereupon he prayeth 
"judgment, and that the said panel 
'^ may be quashed. 
" And the said William Gillespie, 
"in reply to the said challenge, 



" saith, that the said panel onght 
" not to be quashed, because he 
" saith, that the said jurors so em- 
" panelled as aforesaid, were sum- 
"moned to serve upon the said 
"jury in the said Court of Nisi 
" Prius, at the said assiaes, six days 
" before the said thirty-first day of 
"July, in the year last aforesaid, 
" to wit, at Monaghan aforesaid ; 
" and this the said William Gilles- 
"pie prays may be inquired of 
" by the country, and soforth. 

" And the said Patrick Mathias 
" Cuming, as to the said reply of 
" the said William Gillespie to the 
" said challenge of the said Patrick 
"Mathias Cuming, and whereof he 
" prayeth that it may be inquired 
" of by the country, doth the like, 
" and soforth ; whereupon Alexan* 
" der Dudgeon, Esq. and Charles 
" C. Gibson, Esq. then and there 
"present in the Court aforesaid, 
" by consent of the parties afore- 
" said, and by command of the said 
" Justices, being duly sworn to try 
" the truth of the issue last afore- 
" said, as the triers thereof, upon 
" their oath find for the said chal- 
"lenge. 

" Wherefore it is considered and 
"adjudged by the said Justices, 
"that the said panel be, and 
" the same is thereupon quashed, 
" and the jurors aforesaid discharg- 
" ed from further attendance at the 
" said assizes for the trial of the 
" said issue in the Court aforesaid, 
" and the same thereupon remains 
"untried for want of jurors, as 
" aforesaid." 

1^^ It is to be observed, that 
the challenge was framed in such a 
form as to meet the case of any c/t#- 
tringas having been delivered and 
acted upon. 
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oHiUkpib 
cvunto. 



AfidftTitt were aeeordingly made on the part of the defeadanly from 
which it appeared that the disinmj^ had not been deltrered nntS the 
27th July, which was the day indoned open the writ as the date of its 
receipt by the sob-eheriff. Under these eircomstanoesy the application 
was agun brooght forward in its present form, and was now op* 
posed by 

Mr. GUmm% Q. C^ on behalf of the pIainti£-«The defoadant is 
not entitled to carry this motiottb Instead of nndling himself of the 
opportunity of haraigthe case tried, he prefon to have reconrse to this 
techniiml crigection, for the purpose of delay. The ^aintiff 's attorney 
Imb made an afldaflt, in ilridch he states, that a jory was in the bos, all 
of whom wnally appeared upon theiVtfi/Vtifspnnd of the county of Moo- 
aghaa, andaDof whom were named in the panel anuosed to the eenwv 
/bciMinthis cause* Hefnrther states, *< that he understood and bsliered 
**it to be the praetioe^ when a panel has been once returned by a sheriff 
** upon a writ of pemtr^faekut that the dSHrmgoi may be delifered al aay 
^ time before the day of trial"— [PumfBrATHsn, B. That b quite a mis- 
taken statement of the practioe.J<— There is no analogy hitween this 
caseandoneiAeretheplaintiff has not taken down the record for trial^ 
at all, or where he has taksB it down at too hte a period to admit of ittf 
bringtried. Ineither of such casss, tbepossilrilityof hariqg atrial is 
piednded by the dcfonlt of the plaintiff, whersas a trial might have been 
had in this case^ had it not been for the eondoot of the defondant Umaetf 
in occasioning its postponement. Hie object was obriouilydslay, and 
baring so far succeeded in attaining that olgect, he ought not now to bo 
permitted still further to deky the plaintiff's proceedings, by entering a 
nde to stay them, until payment of the costs of a foilnre entirely reeult^ 
ing firom his own dsfouili 

OriginaDy, when a rananef was entered, or when a trial proTcd 
abortife^ neither party got the costs; but in Sadler t. JSb»u(aX the 
nde is stated to bc^ that when a cause remains untried^ without any 
deflmk in either party, the costa of takmg the case down to trial an to 
beprid by the unsuccessful party to the party finaDy sncoeedbg in the 
cause. No case can lie cited in which the costs of a rmmuui were^ 
under any circn m s t an c e s , given to the party who foiled in the second 
trial; and if the Conrt now intended to estaUish a precedent and tudd, 
that for the future, when a party makes a dtp of this kind, but prores 
eventually successful, he is not only to lose hb costs, but is actually to 
pay costs to the opposite party, it would only make such an order pros* 
pectively; I^Mtrraw t. 7Wntsr(5). 

As to the merits^ it is not pretended, in any affidarit made on the 
part of the defondant, that he has a ease upon the merits.* 



(a) 4 Burr. 1887. 



(b) 3 Will. see. 



* Hm Coimtel for the defi^dant were not called npoii, but Mr. Naj^Ur was prepared 
(if necessary) to have relied hpon the case reported in Sayer's Law of Cottf, 173, a« 
ftumishing a principle preeiieij appUoaUe. 
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pBfHBFATunif &— Thb is an applictUon on bebdf of die doiBodanl, 
for fiberly to enter m mle to itay prooeediogi, until the ooets of not 
liringiqg down the ennte for triely^nnueat to tbe plaintiff's notice^ 
shall have been paid. 

The motion tarns npon the question, whether the plaiatiff has brought 
down the record for trial aoeording to the course of the Court If he 
has, and if it was without any defoult on his part, that a trial has not 
taken jdace^ this ruleoi^ht not to be entered ; but if, on the other hand, 
the record was not properly brought down for trial acoordbg to the 
course of the Court, the rule ought to be entered. 

The course of proceeding at Atn Priut is this:-^The vrndrefaeku is 
returned in the first instance; and upon Aat return, the sheriff annexes 
a panel to the writ, containing the names of those jurors who are to try 
the case. The party is entitled to haFoa foil attendance of jurors, and 
to huTe a jury seleded by ballot from all the jurors ^o baTeboMi sum- 
moned. The dislruifftu then goes to the sheril^ that he may summon 
Aoee persons whose names hare been returned npon the vmire, to 
attendthe assises. If they are not summoned by Tirtue of the didrh^ 
gatf the return of names iqK>n thewiitrs is a mere blank piece of parch- 
ment and the jurors are not bound to attend. 

Let us see what would be the consequence of holding the coarse of 
profieeding pursued by the plaintiff in this case to be a proper one. 
According to the argument on the part of the plaintiff, a party need not 
issnea diiiringo$ in time to have the jury summoned; and tkmh iine 
twelve or fourteen of the plaintiff's friends, whose names happen to 
be qvon the panel luinezed to the venir€f having attended the assiaos 
and appeared in the jury box, the defendant (if the aigument be well 
founded) would be bound to go to trial, without having any ^por* 
toaity afforded him of procuring a ftir ballot or of obtaining an 
impartial selection of the jury. I do not mean to say that any such 
thing was Mtempted in the ^l*esent case, but the question is to be 
determined upon general principles. The l^gisfaitore has enaoted, that 
in the case of trials at Niti PrhUt the jury are not to be sworn in the 
order in which they have been entered on the panel by the sheriff; but 
with the view of preventing partiality and corruption, it provides tliat 
thq^ shall be chosen by ballot Now, this salutary provision of the 
Iflgislatum would be altogether defeated, if the present mode of proceed* 
ing were allowed to be adopted. 

The diUringoi^ in this case, was delivered to the sheriff only three 
days before the assises; the law required that it should hare been 
ddivered six. The sheriff had not, therefore, an opportunity of sum- 
moning the jurors six days before the day on whidi they were to attend, 
pursuant to the statute ; and accordingly, the triers find, Aat the jurors 
were not so summoned, and upon that ground, the challenge to the array 
is allowed. 
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GILLESPIE 
CUMBfO. 



A fiur and im|mrtial trial could not be had, if it were left to the plaintiff 
to select those persons who are to form the jury ; and the refusal of this 
motion would, in effect, be giving the plaintiff the selection of his own jury. 

I am aware, that, in practice, it frequently happens that distringases 
are delivered to the sheriff but a very short time before the assizes ; but 
then, in such cases, some one distringas having been delivered in time, 
the sheriff acts upon it, and summons the entire panel. He summons 
them to attend the assises generally, the act of parliament enacting that 
the same panel shall try all the issues at the same assizes. There is, 
therefore, in such cases, a regular summons of the entire panel, and the 
jurors are summoned for every case. 

But in deciding the present question, it is not necessary to give any 
opinion as to what the consequence would be of delivering a distringas 
in the manner I have just mentioned, the jurors here not having been 
summoned in any one case in time., 

We, therefore, think, that as there was de&ult on the part of the 
plaintiff, the motion of the defendant should be granted ; but, as that 
de&ult was not intentional, it mtast be without costs * 



Richards, B. concnrred.f 



^ The following are the provisions of the Jury Act (S & 4 FP. 4, c. 
91) referred to by the learned Baron in the course of his judgment :«v 

Sec. IS. — " And be it further enacted, that every sheriff or other minister to whom 
« the return of juries for the trial of issues before any Court of Assize or NUi Priu$, 
" in any county, city, or town of Ireland, may belong, shall, upon his return of every 
" such writ of vetUre facias (unless in causes intended to be tried at bar, or in cases 
" where a special jury shall be struck by order or rule of Court), annex a panel to 
" the said writ, containing the names, together with the places of abode and addi- 
'' tions, of a competent number of jurors named in the jurors' book ; and that the 
'' names of the same jurors shall be inserted in the panel annexed to every venire facias 
" for the trial of all issues at the same assizes or sessions of Nisi Prins in such county, 
'^ city, or town, which number of jurors shall not be less than S6, nor more than 60, 
« unless by the direction of the Judges appointed to hold the assizes or sessions of Nisi 
" Prius in the same county, city, or town, or one of them, who are and is hereby em- 
« powered, by order, under their or his hands or hand, to direct [a greater or lesser 
*' number, and then such number as shall be so directed shall be the number to be re- 
" turned ; and such jury so returned shall be competent to try all the issues at that assiies 
'^ or session of Nisi Prius ; and that in the writ of habeas corpora juratorumj or 
'' distringas subsequent to such writ of venire facias^ it shall not be requisite to insert 
" the names of all the jurors contained in such panel, but it shall be sufficient to insert 
*' in the mandatory parts of such writs respectively — ' The bodies of the several persons 
'^ ' in the panel to this writ annexed named,' or words of the like import, and to annex 
^* to such writs respectively panels containing the same names as were returned in the 
'* panel to such venire facias^ with their places of abode and additions ; and that for 

'' making 
t Baron FoSTEa was presiding at Nisi Prius* 
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PRACTICE— VENUE. 

MuLVANY ff. White. 

Mr. Hans Hamilton, for the defendant, moved to change the venue a motion to 
from the city of Dablin to the Queen's County, upon the usual affidavit, nue^^oV^he^* 
which further stated that the plaintiff's witnesses (if any) resided in usual affida- 

_ _ , _, \ # ^ vit, ia too late 

the Queens County. after plea 

This application was made last Term, but in compliance with a sug' P^^aded. 
gestion from the Court, it stood over, in order that the defendant might 
tender a consent that the venue should be changed^ A consent wasac' 
eerdiugly tendered, but the plaintiff refused to sig'n it. The justice of 
the case requires that the venue should be changed, the action having 
been brought for a very small sum. 



**• the retains and panels aforesaid, and annexing the same to the respectire writs, the 
"legal fee, and no other, shall be taken; and that the men named in such panel, and 
" no others, shall be summoned to serve on Juries at the then next Court of Assizes or 
*' session of Nisi Prius for the respective counties, cities, and towns named in such 
" writs." 

Sec. 18. — *^ And be it farther enacted, that the summons of every man to serve on any 
*'jury, common or special, in any of the Courts aforesaid, shall be made by the proper 
'' officer six days at least before the day on which the juror is to attend, by shewing to 
" the man to be summoned, or in case he shall be absent from the usual place of his abode, . 
" by leaving with some person there inhabiting, a note in writing,[under the hand of the 
" sheriff, sub-sheriff, or other proper officer, containing the substance of such summons." 

Sec. 19. — '^ And be it further enacted, that the name of each man who shall be sum- 
** moned and impanelled in any Court of Assize or Siti Prius j with the place of 
<< his abode and addition, shall be written on a distinct piece of parchment or card, such 
'* pieces of parchment or card being all as nearly as may be of an equal size, and shall 
" be delivered unto the Clerk of the Judge of Assize or Nisi Prius who is to try the 
''cause, by the under-sheriff of the county, city, or town, or other officer returning the 
'' process, and shall, by direction and care of such clerk, be put together in a box to be^ 
*' provided for that purpose ; and when any issue shall be brought on to be tried, such 
" clerk shall in open Court draw out twelve of the said parchments or cards one. after 
" another, after having shaken them together ; or in cases where any view shall have 
** been directed and had as aforesaid, so many as, together with the viewers who shall 
*' appear and be sworn, shall be sufficient to make up the number of twelve ; and if any 
*' of the men whose names shall be so drawn shall not appear, or shall be challenged and set 
'' aside, then such farther number until twelve men, or such other number as, together with 
" such viewers so appearing and sworn as aforesaid, shall make up the number of twelve, 
*' be drawn, who shall appear, and who, after all Just causes of challenge allowed, shall 
" remain as fair and indifferent ; and the said twelve men, their names being marked in 
'' the paner, and they being sworn, shall be the Jury to try the issue," &c. 

The section goes on to provide, that where the Jury have not brought in their verdict, 
twelve others are to be drawn. It also provides that the same Jury, if consented to by 
botlk parties, may try several issues in succession, without being re-drawn. 
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MULVANY 
V. 
WHITE. 



Mr. J. D. Fitzgeraldy cxm/ra.— The plaintiff's attorney has made an 
affidavit, from which it appears that the cause was at issue before the 
notice of the motion was given, and, therefore, the application is too 
late; and as to the special grounds, that the plaintiff's witnesses reside 
in the Queen's County, the plaintiff 's attorney has sworn that he has 
obtained a direction of proofs from counsel, and that all the witnesses 
directed to be examined, with one exception, reside in the city of Dublin. 



Mr. HamUton.'^'Yhe defendant is, at all events, entitled to an under* 
taking from the plaintiff to give material evidence in the county where 
the venue is laid. This motion must be considered as if it had been 
made in the last Term. 

Pbnnefather, B. — Even so, it is too late, it not having been made 
until after plea pleaded, in fact, until after issue joined. An application to 
change the venue, upon the common ground of the cause of action aris- 
ing out of the county in which the venue is laid, is too late after plea 
pleaded (a) ; and the only special ground stated in the defendant's affi- 
davit has been fully answered by the affidavit made on the part of the 
plaintiff. The application must, therefore, be refused. 

No rule — the defendant to pay the costs of the motion. 

{a) The practice in England is precisely similar — Vide Smith v. fValktr^ 8 Taunt. 
109 ; S. C. 2 Moore, 64 ; Wilson v. Harris^ 2 Bos. & Pul. 320. But if the motion to 
change the venae be made upon special grounds, it would appear that, as a general 
rule, the proper time to make it is after plea pleaded ; Vide Bank of Ireland v. Stetc- 
art, 2 Law Rec. 2 Ser. 179; Mathewa v. Gregij, 3 ditto, 276; and Cotterill t. 
Dixony 1 Cromp. & Mees, 661. 



Thursday y November 2\sL 

SOLDIER— MUTINY ACT— ARREST— DISCHARGE. 

Pounder v. Booth. 

rponannpp!!- Mr. F. T. Porter moved that the defendant be discharged from the 
*!i c>i°r<'e^l un- custody of the gaoler of the county of Wexford, under the writ marked 

lifi the Mutiny 

Act, V. hich directs that '' no person enlisted as a soldier, or serving as a noD-commissioned 
*' officer (ir (iniramer on the permanent staff of the disembodied Militia, shall be liable to 
**he t:ik«»n out of H. M. service by any process or execution," unless upon afTidayit that 
the oriL^inal debt amounts to £30, — it must be clearly and explicitly shewn that the party 
applying' was a soldier ^'duly enlisted" at the time of the arrest, and that such arrest waa 
" contrary to the intent of the act," the provisions of which are to be construed strictly. 
Therefore, where a defendant, who claimed exemption from arrest upon the ground of being 
a sergeant on the permanent staff of a disembodied Militia regiment, applied to be dis- 
charged under the above act, the Court refused the application, it not appearing with 
Hufficient certainty from the affidavits, that at the time of the arrest, the applicant was a 
soldiei ^^ duly enlisted," and ^'serving" on such staff as a non-commissioned officer. 
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at the plaintifF's suit against the defendant, for the sum of £27. ds., and 
for the costs of the application. 

The affidavit of the defendant, after stating the arrest, proceeded to 
state that the deponent '' enlisted as a soldier in the Wexford regiment 
** of Militia on or about the 25th day of April, 1810, and that he has 
^ ever since continued, except one year and nine months, from 1 829 to 
<* 1831, and is now, an enlisted soldier in her Majesty's service, and has 
"been for several years past, and was, at the time of such arrest, and 
^ now is, a non-commissioned officer, to wit, a sergeant on the perma- 
" nent stafiF of the Wexford regiment of Militia ; and deponent saith, 
" he verily believes that the plainti£F was well aware of his being such 
** permanent sergeant." 

" Saith he is informed and believes, that pursuant to an act of parlia- 
" ment passed in the first year of her present Majesty's reign, entitled, 
'*< An act for punishing mutiny and desertion, and for the better pay- 
"< ment of the army and their quarters ;* that deponent is not liable or 
** subject to arrest upon such marked writ for such sum as aforesaid." 



1839. 



POUNDER 

r. 

BOOTH. 



 The act referred to by the af- 
fidavit had expired at the time this 
application was made ; but the an- 
nual Mutiny Acts contain, in ge- 
neral, a similar provision. That 
for the present year (the 2 VicL 
c. 5, s. 3), enacts, that ; — 

"No person enlisted as a sol- 
" dier, or serving as a non-com- 
" missioned officer or drummer on 
" the permanent staff of the disem- 
" bodied Militia, shall be liable to 
" be taken out of her Majesty's 
** service by any process or execu- 
" tion whatsoever, other than for 
" some criminal matter, unless an 
"affidavit shall be made by the 
" plaintiff, or some one on his be- 
" half, for which no fee shall be 
" taken, before some Judge of the 
" Court out of which such process 
" or execution shall issue, or before 
" some person authorised to take 
"affidavits in such Courts (of 
" which affidavit a memorandum 
"shall, without fee, be endorsed 
" upon the back of such pro- 
" cess), that the original debt for 
" which the action had been brought 
" or execution sued out amounts to 
"the value of £30 at least, over 
" and above all costs of suit in the 



" action or actions on which the same 
" shall be grounded ; and any Judge 
" of such Court may examine into 
"any complaints made by a soldier 
" or his superior officer, and by 
" warrant under his hand discharge 
" such soldier without fee, he being 
" sworn to be duly enlisted, and to 
"have been arrested contrary to 
" the intent of this act, and shall 
" award reasonable costs to such 
" complainant, who shall have for 
" the recovery thereof the like 
" remedy as would have been ap< 
" plicable to the recovery of any 
" costs which might have been 
" awarded against the complainant 
" in any judgment or execution as 
" aforesaid ; provided that any 
i' plaintiff, upon notice of the cause 
"of action first given in writ- 
" ing to any soldier or left at his 
" last quarters or place of resi- 
" dence, before such listing, may 
"file a common appearance in any 
" action to be brought for or upon 
" account of any debt whatsoever, 
"and proceed therein to judgment 
" and outlawry, and have execu- 
" tion other than against the 
"body." 



3S 



CASES IN the: exchequer of pleas. 



" Saith he » claimed aa an enltated soldier and as bdcIi non-coramis- 
" sioned officer of the Wexford regimeat of disembodied Mililia, by 
" H. Collins, Eiiq<, Capttuo and Adjutant of said pennanent staff) who 
" is deponent's saperior officer" 

An affidavit was also made by Capt. Collins, stating that the defendant 
had been for more than twenty-one years, and was then, a sergeant on 
the permanent staff of tJie Wexford regiment of Militia, and was sach 
sergeant at the time of the arrest, and that the deponent, na the defend- 
ant's superior officer, nnder the prorinons of the Mutiny Act, claimed kb 
enlargement from the arrest 

Mr. L. Nunn, for the plaintiff, opposed the motion. The section of 
the statute which is relied an at the other aide, rehires, that in order 
to entitle a person belonging to the permanent staff of the Militia to his 
discharge from arrest, it most be shewn that be was actnally terving at 
the time of sncb arrest; and, therefore, inssmneh as the word "serv- 
ing," which isa word oontained in the statote,is wholly omitted from both 
these affidavits, it does nut appear to the Court that the defendant was 
in such a lituation at the time of his arrest, as to' entitle him to the 
extraordinary relief now sought. 



PerCuriam.* — The affidavit of a party applying to be dischiu^ged 
from arrest, under Uie provisions of this act of parliament, onght to be 
full, and such as to bring the case clearly within the clause relied on. 
That clause is divided into two branches, the first providing for the 
case of a person onlisted as a soldier; the second, for that of a person 
serving as a non-commissioned officer or drummer on the permanent 
Staff of the disbanded Militia. But tbe Court does not conceive that the 
present case is within either of these branches. This person was 
enlisted in 1610, but was dischaiged in 1829, and it does not appear 
from his affidavit that he was ever re-enlistetl. 

It is, however, said, that he is now on the staff of the Militia, but it 
is no where said that lie is lervinp on the staff. The affidavit is, there- 
fore, defective also in that respect, aa it ought to have stated that this 
person was " serving" aa a non-commissioned officer on the permanent 
staff of the Militia. In cases like this, the Court must be full j satisfied 
that there isa Aona-/£i/e claim of service, as this act of parliament is to be 
construed strictly. 

Motion refused, without costs. 

Monday, Deeem&er fid. 
Amended affidavits were subsequently filed, stating that the defend- 
ant bad been for more than twenty-one years and was then, " a non- 

 FSHNBrATUEB, B. Uld BiCBAKDS, B. 
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** oommiisianed offioer, to wft, a seiffeaat serving and reoeiviag pay 
" en the permanent 8ta£P of the Wexford regrnient of Militia, and was 
*' serving and receiving pay as sach sergeant as aforesaid at the time oi 
** the arreet hereinafter mentioned/' &c 

Hie appiieation having been on this day renewed before Baron 
Pbnnbfathbr, in Chamber, his Lordship • refused the motion, with 
costs, npon the ground that it did not appear, with sufficient certainty, 
from (he affidavits, that the defendant was a soldier '< duly enlisted" 
at the time of the arrest. 



18S9. 



P0UN]>ER 
BOOTH. 



Monday y Nov. Wth, 

PRACTICE— BILL OP EXCEPTIONS— ERROR- 
AMENDMENT. 

QviN V. National Insurance Company. 



This was an application on behalf of the defendants, to amend the 
record, by entering up a verdict for the plainti£F, on the issues joined 
upon the defendants' first and sixth pleas. 

These issues were merely formal, and the question at the trial turned 
altogether npon the other issues. A bill of exceptions having been 
taken to the direction of the learned Judge before whom the case was 
tiied, judgment was given for the defendant in this Court (a), and af- 
terwards affirmed in Error, two Judges dissenting. One of the 
learned Judges who dissented from the majority, Perrin, J., inti* 
mated an opinion that there was error on the record, in consequence of 
the verdict on the first and sixth issues not having been entered for the 
plaintiff. 

Mr. NapieTy in Trinity Term, applied to have the verdict so entered,' and 
stated that it was in deference to the opinion of the learned Judge who 
ftaggested the defeat, that the present application was made ; and that 
as the case might be taken to the House of Lords, it was conceived 
more prudent to have it free from any formal objection. 

Counsel referred to Richardson v. Mellish (6), and TTenhy v. Mayor 

(a) Vide 6 Law Bee. 3 Ser. 267. . 
(6j 11 B. M. 104 ; S. C. in Error, 7 B. & C. 819 ; 2 Moor. & Sc. 191* 



* XnRichardsonr, ilfe//i>A, it would was alleged the right to amend rest 
appear that the ground on which it ed, was the English statute of mis- 



Where the 
verdict of the 
Jury was giyen 
upon the sub- 
stantia] issues, 
and n. finding 
appeared on 
the record up- 
on two formal 
issues, the 
Court allowed 
the record to 
he amended, 
bj entering a 
verdict in con- 
formity with 
tlie evidence, 
as appearing 
on the bill of 
exceptions, af- 
ter writ of er- 
ror sued out, 
and judgment 
pronounced in 
the Court of 
Error, and be- 
fore the return 
of the trans- 
cript. 

Such an ap- 
plication must 
be made in the 
first instance 
to the Court 
below to 
amend the re- 
cord, and after 
wards to the 
Court of Error, 
to amend the 
trani<cript. 
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iflAfmt Regis (ay — [The Cocbt. Wbj do yon nol apply to tBe 
Cooit of Error ?] — The transcript of the record is sent there from this 
Coart. The record itself most first he amended here ; then an applica- 
tion mnst be made to the Court of Error, to have the transcript 
amended in conformity with the amended record. The cases cited shew 
this to he the proper coorse. 



Mr. HolmeSf contra^ contended that the application could not he sas- 
tained. 



The Court* iud they would look into the 



The matter haring been again mentioned to the Court on this day» 

Pennefather, B. said, that although he could not see the necessity 
of the application,f the Court conceired that, upon the authorities, it was 
justified in making the order. 

Ordered by the Court, that the said postea be amended, by enter- 
ing up a verdict for the pluntiff on the issues joined upon the 
defendants* first and sixth pleas in this cause, without further 
motion. 



A similar order was afterwards obtained in the Court of Error, to 
amend the transcript (6). 

(a) 3 Moor. & P. 310. 
(bj See the cases of Tinkler t. Rowlaudy 6 Ney. & Man. 848 ; and The Kimg v. 
Johfuon, Bobinw>n*8 Appeal Cases, 1. 

* Foster, B., and Richards, B. 
t See ace. PoweU v. Sonnett, 11 B. Moore, 330. 



pleadings and jeofails, no other 
statutable authority being there re- 
ferred to. It might, however, be 
a subject deserving consideration, 
how far the Irish statute of mis- 
pleading and jeofails, the S3 Hen. 
8, sess. 2, c 3, would warrant such 
amendments, in cases where bills 
of exceptions have been taken. The 
5th section of that statute provides, 
that the act, or any thing therein 
contained, shall not <* extend to any 
^'exception or exceptions to be 
« moved before any Justice or Jus- 



" tices. Judge or Judges, and not 
« allowed by them or any of them, 
*' whereupon a bill thereof shall be 
** sealed or refused to be sealed, bat 
" the same to stand and be of and 
*' in the same force, effect, condt- 
*' tion, and manner, as it was before 
'* the making and establishment of 
" this present act, any thing men- 
*< tioned in this act to the contrary 
^ notwithstanding." 

It is observable, that the English 
statute, 32 Hen, 8, c 30, contains 
i\o corresponding proviso. 
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Monday^ November 4£A. 

ELEGIT— INQUISITION--RETURN. 

Lessee Nerney v. Walkbr. 

This was an ejectment on the title, brought for the recovery of the e/«rT«^™ta^nff 
lands of Charchacre, situate in the county of Roscommon. The case that the sherifF 
was tried before Mr. Sergeant Greene^ at the Summer Assizes, 1838. a moiety of the 

The lessor of the plaintiff claimed upon two grounds : — First, as the if°^^> ^^ 
assignee of an insolvent, by whom the lands had been held under a bounds," held, 
lease for lives ; and, secondly, as tenant by degit. Having failed in ^ ^ ^^ ^^^ 
establishing his claim to a verdict for the entire of the lands upon the cient return. 
first ground, he relied upon the second, as entitling him, at all events, 
to a verdict for a moiety. The sheriff 's return to the elegit stated that 
he had delivered a moiety of the lands to the lessor of the plaintiff by 
'< metes and bounds." The defendant objected to the insuBSciency of the 
return, in not specifying the actual metes and bounds of the moiety de- 
livered ; and also, that even if the return was sufficient, still it was ne- 
cessary for the plaintiff to shew, by other evidence, what the metes and 
bounds were, so that it might be known what particular portion of the 
lands the lessor of the plaintiff was entitled to. The learned Ser- 
geant, however, overruled the objections, and the plaintiff accordingly 
obtained a verdict for a moiety of the lands. 

A conditional order having been obtained to set aside the verdict, 
and for a new trial — 

Mr. Monahariy for the defendant, now moved to make it abso- 
lute, and contended that the return was bad, for uncertainty, for the 
reason above assigned ; and referred to the case of Lessee Coyne v. 
Bar iky (a)> in which the Court of Queen's Bench in this country, de- 
elding in accordance with the English authorities, held a similar return 
to be insufficient ; and further, that even if the inquisition was not void 
on the face of it, still the plaintiff was bound to shew what the metes 
and bounds were, so that the sheriff might know what precise lands the 
plaintiff was entitled to, otherwise the sheriff could not know how to 
execute the writ ; that it was conceded he could not deliver an undi- 
vided moiety, and that there were no means of shewing what the di- 
vided moiety was. 

Court. — If more than a moiety be delivered, the party has his 
remedy. 

(a) Ale. & Nap. 301. 
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Mr. Wciker Bourhe^ with whom was Mr. FitzgibboUy contra, insisted 
that the form of the retam was correct, and in perfect conformity with 
the practice of this Court, in which it had been uniformly held that 
such a return was sufficient. It was further insisted, that in many 
cases, it would be impracticable to make a return in any other form ; 
and the cases of Pritiie ▼. Butler (a), Lessee Sibthorpe 4* Colles v. 
Best (6), Lessee Munroe ▼. Traeey (c), Lessee Danohue ▼. Firman (d). 
Roe V. Mahon (e), were cited. 



Mr. Monahan, in reply.— Since the case of Lessee Coyne v. Bardey^ 
in the Queen's Bench, there is but one case in this Court which can be 
considered as amounting to a contrary decision. In that case there were 
two points, the one now under consideration appearing to have under- 
gone but little discussion. Besides, some of the present members of 
the Court not having been then on the Bench, it is conceived that the 
defendant is not precluded from again taking the opinion of the Court 
upon the question. 

PfiNNEFATUER, B.-^I quite agree with the Court of Queen's Bench 
in the opinion expressed by them in Lessee Coyne v. Bartley, that this 
is not a question as to the practice of any particolar Court, but as to the 
certainty required by the law in a return of an extent of lands under an 
elegit In Donahue v. Firman^ we were much pressed by the authority 
of the Queen's Bench case ; but notwithstanding that decision, the 
Court being then full, ruled the point directly the other way, thus 
abiding by their former decisions. This Court has always held it to be 
unnecessary that the inquisition should specify the actual metes and 
bounds ; and to that opinion* notwithstanding the change that has taken 
place in some of its members, it is still determined to adhere, until its 
decisions thall have been reversed in a Court of Error. 

Let the cause shewn against the conditional order be allowed, 
with costs, and let said conditional order be dischai^d, and 
judgment forthwith entered for the lessor of the plaintiff, with- 
out further motion. 



(a) Vera. & Scriv. 231. {h) Id. 332, fi. (c) Ale. & Nap. 303, «. 

(</) Jones Ex. Rep. 608 ; S. C. 4 Law Reo. 2 Ser. 97. 

(f) 2 Law Rec. 2 Ser. 118. 
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QUEEN'S BENCH. 

Wednesday^ May 29/A. 

WILL— CONSTRUCTION OF— EXECUTORY DEVISE^ 

ESCHEAT. 

TisDALL V. T18DALL and others. 

This was a case directed by the Lord Chancellor, to obtain the opinion Where the tes- 
of this Court upon certain questions arising upon the construction of the ytsw^an^an- 
will of William Tisdall, of Marlborough-street, Dublin, attorney, which nuity to his 

wife C'n3.r*^ffl 

bears date the 6th of January, 1816, and whereby, after devising an on part of\is 
annuity to his wife, charcfed on part of his real estate, he devised a por- ^^■''^\ ''"'^•"'t®? 

' . devisea a por- 

tion of that, together with other parts of his real estate, including his tionofthat, to- 

housein iVIarlborough street, to William Tisdall and his heirs; "but if otter'artrof 

" William Tisdall shall die in the lifetime of my wife, or afterwards, l»i« real estate, 

" without issue, or heirs male lawfully begotten, living at his death, or, hisheiV^^^buc 

''if livinff, who shall happen to die before they attain twenty-one, then J^f ^' T' 

^^ ^^^ ^ ... ^nrll die la 

" I devise my estate and interest therein to Philip Tisdall ; and further, '^ the lifetime 

" after my wife's death, I devise to the said Philip Tisdall and his heirs, « or afterwards 

"my fee-simple estate in Drogheda, and freehold property in Dunleary, "without is- 

" but if Philip shall die without heirs male lawfully begotten in the life- u ^^x^ lawful- 

"time of William, then I devise such my estates so devised to Philip, **{>' l>t"^''>t(in, 

. . . . 'livinff at hid 

"to William and his heirs ; and if William and Philip sliall die without <^ death, or, if 
"such heirs as herein already mentioned, then, after the death of the c/ju^n^' ^ 

^ ' ' " shall happen 

" survivor of them, I devise my said estates to my sisters, Sidney (the ^' to die before 
" plaintiff) and Alicm Tisdall and their heirs." Then followed other »<:2r^ then If 
bequests, and a residuary devise of all the rest of his real and personal "devise my e«- 

* . wir V u tj^t^ ^,,d in- 

property to n llliaro. "terest therein 

The testator shortly after died without lawful issue, leaving Sidney <<fui-^jj- ', ft°r 
and Alice Tisdall his co- heiresses at-law ; Alice soon after died un- "my wife'd 

. , "death, If]'.«- 

raa^""*^**- "vise to the 

"said P. T. 
"and his heirs my fee-simple estate in D. and my freehold in D. ; but if P. T. 
"shall die withont heirs male lawfully bej?otten in the lifetime ofW. T., then I 
"devise such my estates so devised to P. T. to W. T. and his heirs ; and if W. T. 8hall 
** die without such heirs as herein already mentioned, then, after the death of the survivor 
" of theno. I devise my said estates to my sisters S. and A. T.and their heirs ;" Ih h'^ that 
W. and P. T., in the original devises to them, took estates in fee or i;?i«\i fee, subject to 
executory devices over ; Held aho, that "W. T. having died in the lifetime of P. T. with- 
out leaving issue male, P. T. took in the estates devised to W. T. an estate in fee or qna^i 
fee, subject to an executory devise over. //; /•/ nhc, that S.T. havinj? survived A.T., who 
died in the lifetime of P. T. unmarried and without issue, the said S. T. took in all the 
premises devised an estate in fee or f;«/f.w" fee, by way of executory devi-<e. 
Leases for lives do not escheat to the Crown.— Si'tnOif, 

iniStl LAW KEPOKTS — VOL. II. O 
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William and Philip, the deviteea, were illegitimate eon* of the testa- 
lor, and botli died withoatissae, William in 1B3I, andPhilip in 1837. The 
latter made lease* fur long terms to the defendant Peter Kelly, and the 
object «r the plaintiff's suit was to obtain the eetates of the testator 
discharged of those leases, and also of dower which the widow of Philip 
claimed 1 but the question of dower was amicably arranged, and Dot 
argued. The house in Marlborongh- street wa« held under a lease for 
lives renewable for ever. Pbilip obtained a renewal, as devisee, to hold 
to him and his heirs for lives still in being. His widow was bis admin- 



Mr. ffam Henry Hamilton, for the plaintiff. — The qnestions to be 
first considered are, what estates did William, and Philip and the plain- 
tiff take, in the various erents provided for by the will ? The plaintiff 
cofitends that William and Philip each took estates in fee or quati fee 
in the property originally devisfd to ihem, subject to an executory 
devise over to the other in certain events, and also subject to an exe- 
cutory devise over to the plaintiff and her sister, in fee or qaati fee, 
upon the death of the snrvivor of William and Philip, without issue male 
of either of them then living. The defendant P.Kelly contends, that 
William and Philip took estates in tail male, with contingent remain- 
ders over, tn the events specified by the will. If the latter be the con- 
struction of the will, the lease made by Philip to P. Kelly, of S 1st of 
August, 1835, will be valid, as the premises in Dunleary are held under 
a lease of lives renewable for ever, and the lease would bar the entail, 
at least so as to uphold it ; but as there was no deed executed so as to 
bar the entail of the fee simple eatati-f^, the leases made of them deter- 
mined on Philip's death, as they are not warranted by 10 Car. I, st. 3, 
c 6, li-ish. If the plaintiff's construction he the true one, all the leases 
are alike determined. 

The devise to William give* him the fee in express terms, with 

an executory devise over, accurately worded, so as to take effect 

precisely within the limit prescribed by law, but at the most extended 

period permitted for such estates. It is similar to one of the instances 

given in Feame on Itemaindtrt, 395-6 ; and the case there cited (which 

never has been shaken) establishes this position. PelU v. Brown (a). 

The devise to Philip, though not in terms a fee, must be construed to 

he such, for the words " my estate and interest" carry the whole, with- 

ut words of inheritance, and do not merely pass a life estate to kim. 

7oU V. Patoiinton {b). Besides, it is coupled with a subsequent devi)ie 

1 fee to him. Then follows a devUe over, which according to the 

une authority. Pells v. Frown, is an executory devise, to take effect on 

he failure of issue male of Philip in the lifetime of William. Had the 

(a) Crok. Ju. S9V. (bj I SaU. 831. 
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will stopped here, no doubt could be entertained that such would be its 
construction. It is vitally important to ascertain the effect of these 
primary devises, as, if they pass the fee with executory devises over, every 
subsequent limitation must be executory. Fearne, 503. The case 
of Glover v. Moneton {a) is an instance of this rule, in which the subse- 
quent devise, taken alone, would have been an estate tail ; but it took 
its character from the preceding devise. Nothing in the subsequent 
part of the will requires a different construction. — [Crampton, J. What 
is the event npon which plaintiff is to take?] — The devise ovet to plaintiff 
and her sister is to take effect immediately upon the death of the survivor 
of William and Philip, without issue male of either living at that period, 
or it may be construed to take effect according as William or Philip 
happened to be the survivor, reddendo singula singulis^ upon the events 
mentioned in the will, as those upon which the estates originally devised 
to them should go over. £ach construction is within the legal limit, and 
the events have happened, as both are dead without ever having had issue 
male* It is true, that the hitter clause does not expressly require the 
devise over to take effect (if at all) immediately upon the death of the 
survivor; but by reference to the previous accurately defined legal 
periods, the clause does it inferentially. The phrase " such heirs" 
refers to the previous limitations : the testator, having provided for the 
failure of heirs male of each during the lifetime of the other, now pro- 
vided for such failure at the death of the survivor. The strict legal 
meaning of <' dying without issue," or "dying without leaving issue," 
in order to further the intention of a testator, has been always restrained 
by any slight circumstance, to a failure of issue at the death of the first 
taker. Here the testator had in view a failure of issue male at the time 
of the death of the survivor, and not an indefinitely remote failure of 
issue. In the former parts of the will, the failure of issue is restricted 
to a definite legal period, and the testator cannot be presumed to have 
changed the plan of his will, and, having always before had in view a 
fiulnre of issue at a restricted period, now, for the first time, to mean a 
fiiilure oi issue indefinitely remote. In Doe dem. Smith v. Webber (6), 
Roedem. Sheers v. t/e/^ery (c), and Robinsons. Grag(d)f the restricted 
meaning was put on these words. Where an estate of inheritance, and 
not an estate for life, is given in the first instance, the Courts are said 
to incline to the construction of a fee with an executory devise over. 2 
Powell on Dev, 582. Restrictive words are sometimes implied, where the 
whole context of the will seems to require it. EUicombe v. Gompertz (e). 
Mite/tell v. Coulson (f). The word " heiis"' cannot receive two different 
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(c) 7 T. R. 589. 

(O 3 Myl. & Cr. 160, 164. 



(6) 1 B. & Al. 713. 

{d) 9 East, 1. 
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senses in difTerent parU of the same wWl, relating to property of the same 
nature. Goodright v,Dunham(a). This rule in no way infringes opon the 
rule in Forth v. Chapman^ where the nature of the estate was diflTorent. 
If the testator wished to create estates tail, heing an attorney, he was 
well acquainted with the technical words to be used for that purpose. 
It is endeavored to cut down the estates given to William and Philip, 
by intendment, to estates tail male, in consequence of their illegitimacy, 
so that they could have no heirs general but their own issue, and thus 
to bring this will within the authority of the class of cases referred to in 
Fearne, 419, 420, c. 2, s. 2. It is sufficient answer to say, that they 
might have a long line of female heirs ; therefore, the devise to them 
and their heirs cannot be cut down by intendment to an estate in fail 
male. Besides, here neither William or Philip conld be heir to the 
other ; and such an intendment is made only where the devise over is 
to the heir of the first devisee. Feame, 466-7-8. Tilbury r Bar- 
hut (b), Doe v. Wetton (c). In this case. Lord Eldon disregarded the 
circumstance of the devise over being to the next heir of the first 
devisee, and construed the estate given to be a fee, with an executory 
devise over. 

There is another question for the opinion of the Coart, whether, by 
reason of the death of Philip, without heirs, the renewal which he ob- 
tained of the house in Marlborough- street to him and his heirs, is now 
vested in his administratrix, by force of the statute 7 FF. 3, c 12, s. 9, 
Irish ? As a special occupant was named in the renewal, the plaintiflP 
submits that it is not within that statute, uor was Philip the owner of 
the entire interest in that lease, but only took the renewal as devisee. 
His interest determined with his life ; and it could not be the intention 
of the statute to transfer the entire interest in it (which did not belong 
to him) to his personal representative, to be assets in her hands. Neither 
can the Crown claim it by escheat, which is a fruit of tenure ; and]when 
the tenure is determined, the land reverts to the grantor. 2 Bl. Com* 
72, 243. Escheat and forfeiture are quite distinct. Every species of es- 
tate is liable to forfeiture, but escheat only operates on lands of inheri- 
tance, such being held of the Crown. In a lease for lives, the estate of 
the grantor is interposed between the tenant's interest and the Crown, 
from whom the landlord may hold, but the tenant does not. Co. LitL 
sec. 4, 13. 



Mr. Gayery for the defendant Peter Kelly. — As to the question 
respecting the renewed lease, the estate must vest in the administratrix 
of Philip, as in the very words of the statute of frauds there is no 
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special occapant ; one is named in the lease bat none exists ; it is the 
case provided for by the statate, and is, therefore, assets for payment 
of debts ; some were doe to my client by Philip at the time of his death. 
This is in fact a new lease to Philip, the lives in the former lease being 
all dead. The object of the act was to benefit creditors. It is a rlile 
perfectly well established, that where estates can be construed to take 
effect by way of remainder, they shall not be held to take effect by 
way of executory devise. I am far from thinking that this will was 
clearly or accurately expressed ; on the contrary, I think it extremely 
confused, and although called upon by the Court to do so, the plaintiff's 
counsel has not been able to decide upon the exact construction he 
would give to the latter clause upon which the question now arises, 
but offers a choice between two different constructions. Should either 
of them be adopted, incongruities will appear, which were obviously 
contrary to the intention of the testator. Put the case of William*s having 
no n)ale issue, but only a daughter; Philip survives him, and dies leaving 
an infant son and daughter: should the infant son die, the daughter of 
Philip would, on the plaintiff's construction, take the whole both of the 
estates of William and Philip, to the exclusion of William's daughter. 
Neither William nor Philip could bar the devises over, and in such 
events a preference would be given to the daughter of Philip, even 
to the extent of taking William's estate, contrary to the manifest 
intention of the testator. On behalf of the defendant, we contend that 
the testator, being well aware of the illegitimacy of his sons, intended 
them each to take only estates tail, though he devised to them and their 
heirs. He well knew they could have no heirs but such as sprung 
from themselves, and the limitations over in default of issue male shews 
this was the object he had in view. 1 Powell on Dev, by Jarmany 179, 180, 
favors this construction. The testator obviously meant by heirs of his 
sons, heirs of their bodies. This renders the whole set of limitations 
consistent, and the devises over would take effect by way of contingent 
remainder. In Walter v. Drew (a) the devise was held to be a re- 
mainder, although the words were " after the death of his said son," 
which is the phrase used in this will. 
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Tuesday^ November 5th» 

Mr. Brooke, Q. C. — In the first devise to Tisdall, it makes no dif- 
ference that the word '* heirs" does not occur, as the words *< my estate 
and interest" will carry the fee ; the premises in Dunleary he devises 
to *' Philip and his heirs," so that the same construction must be put upon 
these two clauses ; and then the third clause is, " if William and 
Philip shall die without such heirs," 8cc., to my sisters ; to which clause 
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my argament chiefly applies, and the survivor of whom now elaims. 
The words " in the lifetime of William" cannot refer to " begotten," 
but means if Philip shall die without heirs. In the third dause, the 
question is, what is intended by the words, " such heirs ?" By the 
general rule you must refer '< such" to the next antecedent, which are 
the heirs of William, and there is no reason for departing from that 
rule in the present instance ; and by the rule reddendo singula singulis ^ 
the case cannot go beyond this, ** heirs male of the body of William." 
And in respect to Philip, from the clause '* if William and Philip shall 
die without heirs," &c., the Court may gather the intention of the 
testator ; which was to give cross remainders in tail male, in order that 
as long as there were heirs male of William or Philip, the sisters 
should not take ; and it is also clear, that Sidney and Alice were to 
take before the daughters of the sons. The construction contended for 
would utterly defeat this intention. First, as to Dunleary, if Philip 
died without sons the estate might escheat to the Crown, unless he died 
in the lifetime of William, for if William left a son the sisters could 
not take. Secondly, in the event of William dying leaving a son, who 
afterwards attains twenty-one, and dies in the lifetime of Philip, WiU 
liam*s interest in Marl borough- street would escheat, for Philip would not 
take because William left a son, and the sisters could not take because 
Philip was living. Thirdly, suppose Philip died leaving one son, and 
William dies without leaving any child, Philip's son has all and dies an 
infiint, the estates would escheat, because Sidney and Alice could not 
take, as they can only take upon the contingency of no son. Therefore, 
the only case which can arise is in the event of these two persons dying 
without a son. Could the sisters take ? The word " heirs" may be eat 
down to heirs of the body; 1 Potcell on Devises^ by Jarman^ 179, 180 ; 
and in Fearne on Remainders^ 406, this rule is given, and all the cases 
upon the subject are collected. Mr. Jarman, in his edition of Powell 
on Devises, 180, states it as his opinion, that this rule extends to 
denizens and bastards, and the same is laid down in the report of 9Vebb 
v. Herring (a) ; and the same principle is laid down in 6 Bac. Ab. 7ih 
Ed, T. Remainder, Letter D, 714. The facts of the present case shew 
the testator only meant the lineal heirs of his sons. Under a devise to 
A. and his heirs for ever, and if he dies without issue, then to his right 
heirs, A. takes an estate tail; so laid down in Brice v. Smith (&), where all 
the cases are collected establishing the same principle; and this applies 
to the first and second clause, because the word '' issue" is in the 
first, and the words <' heirs male, lawfully begotten," in the second. 
The next principle is, that no limitation shall be construed an executory 
devise, when it can be construed a contingent remainder. Feame on Re* 
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mainders, 386, 395. and in GoodHtle v. BiUingeton(a) ; Lord Mansfield, and 
in Doe y. Morgan (6), Lord Ken yon, laid down the same rule. There 
is an exception to the rule laid down by Lord Kenyon in Pelis ▼• 
Brown (c) and the whole question is, whether the Court will bring our 
case within the exception. If the case of Pells v. Brown directly applies 
it ought certainly to govern this case ; but in Jarman's note, 1 Powell 
on Devises^ 188, the opinion of the profession as to thi^ case is stated, 
and it shews the Court will not introduce that principle when it destroys 
the obvious intent of the testator ; and it also proves how anxiously 
the Court will construe a devise a contingent remainder instead of an 
executory devise. Upon the latter point the Court of Queen's Bench 
held that a change of circumstances was sufficient to alter an executory 
devise into a contingent remainder ; Doe v. Howell (d). As to the 
words " after the death," in respect to personalty, these words have 
been held to mean, immediately after the death ; but when used in 
reference to real estates, the Court will not in general put the restricted 
construction on them, 2 Powell 572, Walter v. Drew (e). Even the 
rule as to personalty has been called in question by ^^tV William Grant, 
in Donne r, Denny (f)y and in Doe v. Frost (^),Holroyd, J., laid stress 
upon the words *^ on the decease of the said William Frost." I, there- 
fore, submit that upon the third clause, the Court must imply cross re- 
mainder in tail male, between the brothers ; Marborough-street and 
Thomas-street having become vested in Philip, the executory devise is 
spent, and he took an estate tail ; and by the second clause, as Philip 
did not die in the lifetime of William, and William died without issue, 
the sisters could not take. Considering the intent of the testator, crass 
remainders roust be implied, and if the Court does not make an estate 
tail in the second clause, it will altogether defeat the devise in the 
third clause. 

The AUomet/' General (with whom was Mr J. JR. Corballis) declined to 
take any part in the argument, considering that the rights of the Crown 
were not involved in the case. 
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Mr. Smithy Q. C. — The decision of Pells v. Broum has been followed 
Qp by a number of cases, collected in 6 Cruises Dig, 4 ed., 367. The 
casesof ^nofi.(A), Hoe v. Gerils(i), cited in Pells v. Brown ^ Bight v. 
Bay (h), Goodtiile v. Wood (/), Heath v. Heath (m), Doe v. Wetion (n), 
establish, that where there is a limitation to a person and his heirs, and 
not an indefinite failure of issue, but within the rule of perpetuities, as 



(a) 2 Doug. 753. 
(' ) Cr. Jac. 690. 
(t) Com. R. 372. 
(^; 3 B. fie. Aid. 546. 
(0 Palm. 136. 
«j WilU.211. 



(f.) 3 T. R. 763. 
(rf)10B.& C. 191. 
(J) l9Ve8.646. 
(*) Dyer 127. a. 
{k) 16 Eaat 67. 
(w) 1 Bro. C. C. 147 
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in this case, living at the time of his death, the de?ise in fee is not 
restrained to an estate tai]. Pells v. Brovm^ and all the cases, sustain 
onr view, that where the fee is given, and then a limitation over, to 
take effect within the rule as to perpetuities, that then it takes effect as 
an executory devise, and not as a contingent remainder. Doe v. LaW' 
ion (a); and in Andrew v. Southhouse (h), it was held, that '* all other 
my interest of and in my estates*' carry the fee. If an estate be given 
to A. and his issue, and if he die without issue over, A. takes an estate 
tail ; but if it be g^ven to A. and his issue, at his death, or under twenty- 
one, that would create an executory devise. Green v. Ward(c), 
William took an estate in fee, with an executory devise over, and Philip 
took also an estate in fee, subject to an executory devise over. The 
cases already cited prove that Philip took in the premises originally de- 
vised to him an estate in fee, because it comes within the rule as to a 
devise to a man and his heirs living, a particular person, and it is not to be 
cut down to an estate tail. The construction upon the other side would 
defeat the plain intention of the testator. They say the first estate given 
to William was an estate iu tail male ; therefore, if William died, hav- 
ing a son who attained twenty* one, and died, leaving a daughter, she 
could not take, and this where the devise is to her grandfather and his 
heirs. The cases cited by Mr. Brooke^ as to the Courts preferring con- 
tingent remainders to executory devises, do not apply, where the first 
estates are estates in fee. As to the words, " such heirs," in the third 
clause, if we are right as to the limitations to William and Phi- 
lip, these words mean, dying without issue male at the death of 
the survivor; and the question is, whether the devise was to take 
effect upon the failure of issue indefinitely ? Previous to the recent sta- 
tute 1 Vict, c 26 (amending the laws with respect to wills), the prin- 
ciple was, as to real and freehold estate, that '' dying without issue*' 
would give an estate tail ; the words dying without issue meaning with- 
out heirs of the body indefinitely. Also, if you devise personal estate 
to A., and in failure of issue then over, that gives the property absolutely 
to A. ; but that principle does not apply where the previous estate was 
an estate in fee. 2 Powell on Dev, 582. There are several cases which 
support this principle. In Porter v. Bradley (d), the Court fastened 
upon the words ** leaving no issue behind him." In Roe v. Jefrey(e)f 
the Court said the rule was settled in Pells v. Brown ; and it estab- 
lishes this also, that the Court are to engraph the words *^ such heirs" 
into the limitations in the previous clauses. In Radford v. Radford (f)^ 
Lord Langdale says, that the limitation to the survivor of the devisees, 
in case either of them should die without leaving issue, was a good limi- 



(a) 4 Bing. N. C. 456. 
(r) 1 Ru88. 264. 
(r) 7 T. R. 689. 



(/) 6 T. R. 292. 
(rf) 3 T. R. 143. 
(/) I Keener 4^6. 
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talions. In that case, the Court actaally put in the words ^'as afore- 1839. 
said/' in order to connect the subsequent with the previous limitations, 
whereas, in the present case, we have the words *^ already-mentioned.*' 

There is a distinction in the limitation to Philip, which makes his estate tisdall. 
go over to William differently from that which makes William's go 
over to Philip. In Wilkinson v. SoiUh (a), Sheppard v. Lessing" 
ham (6), and Macnamara v. Whitworth (c), the limitations were held 
not to be too remote, and the words in the last case would have been 
indefinite, unless coupled with the words '* as before," which necessarily 
introduces the limitations in the previous part of the will ; and in the case 
of Right V. Day (d), the words, *' leaving no issue," without words of 
reference, were held to give the fee, with an executory devise over. 
The words, " such heirs," therefore, must be referred to the previous 
limitations, and reddendo singula singulis, the limitations in the first 
clause be introduced into the last. The question as to the second lease 
depends upon the question, whether Philip took an estate in fee or in 
tail? 

The following certificate was afterwards sent to the Court of 
Chancery. 

This case has been argued befor^us by counsel, we have considered 
it, and are of opinion — First, that William Tisdall, the devisee, took in 
the premises originally devised to him, an estate in fee or quasi fee, 
subject to an executory devise over. Secondly, that the said William 
Tisdall having died in the lifetime of Philip Tisdall, the devisee, without 
leaving issue (male) living at his death, or born in due time after the 
said Philip Tisdall took in the said last mentioned premises, an estate 
in fee or quasi fee, subject to an executory devise over. Thirdly, that 
the said William and Philip Tisdall having both died without (male) issue 
living at the time of their respective deaths, or born in due time after, 
and Sidney Tisdall having survived her sister Alice Tisdall, who died in 
the lifetime of Philip Tisdall unmarried and without issue, the said 
Sidney Tisdall, upon the death of the said Philip, in the year 1837, took 
in the last mentioned premises an estate in fee or quasi fee. Fourthly, 
that Philip Tisdall the devisee, took in the premises originally devised 
to him, an estate in fee or quasi fee subject to an executory devise over. 
Fifthly, that the said Philip Tisdall having survived the said William 
Tisdall, and both having died without leaving issue (male) living at 
the time of their respective deaths, or born within dne time after, and 
the said Alice Tisdall having previously died unmarried, and witliout 
issue, the said Sidney Tisdall took in the said premises, an estate in fee 
or quasi fee. Sixthly, that all the estates limited over the original 

(a) 7. T. R. 536. (6) Ambl. 122. 

(o) G, CtH,^. K. E, 241. ( ) 16 EaKt. 67, 
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devises to William and Philip Tisdall took effect, by way of executory 
devise. Seventhly, that the leases executed by Philip Tisdall, bearing 
date respectively the 20th March, 1834, and 31st August, 1835, are 
not, nor is either of them valid against the said Sidney Tisdall. We 
further certify, that the 8th 9th and 10th questions submitted to us, not 
having been argued before us by counsel, but counsel having declined to 
argue the same, we forbear from giving any opinion upon these questions.* 

Charles Bushb. 

Charles Burton. 

P. C. Crampton. 

L. PEKRIN. 



* These tbree questions related to the questions as to dower assets and escheat, wbieh 
were withdrawn from the consideration of the Conrt. 



Monday J Nov. 18lA. 

CRIMINAL LAW— JUDGMENT RESPITED— JURISDICTION 
OF SUBSEQUENT JUDGE OF ASSIZE— JURISDICTION 

OF THIS COURT. 

The Queen v. Charleton.* 



A. was indict- MoTioN in arrest of judgment. In this case, it appeared that the prisoner 
sizes^ o/ Mon- wasconvicted of bigamy before Thomas M^DonneU, Q.C.,at theMonaghan 
aghan, for big- Spring Assizes, ) 839. The indictment was founded on the 10 Cr. 4>, c 34, 

amv and a 

verdict of guil- s. 26, f and a verdict of guilty was returned by thejury, but no sentence 

ty recorded, 
subject to cer- 
tain objections talc en to the evidence by the defendant's counsel, and which were reserved 
for the consideration of die Judges. !No judgment was pronounced. The majority of the 
Judges having subsequently decided against the objections, at the following Assizes counsel 
for uie Crown called upon the Judge, who was then presiding in the Criminal Court, to 
pronounce judgment upon the prisoner, which he declined to do, upon the ground that the 
ptinishment being discretionary, he had not jurisdiction. The proceedings were then 
removed by certiorari into the Court of Queen's Bench, when it was Hthi, that the next 
going Judge of Assize has jurisdiction, in such cases, to pronounce judgment. Htid nlsOy 
that this Court has an inherent jurisdiction to do so in cases In which, in the exercise of 
its discretion, it deems it advisable to do so. 

(a) See report of the trial at the Assizes, 1 Crawf. & Dix. Circuit Cases, 315. 



f 10 Car, 1, sess. 2, c 14, 8.5, 
enacts, "That in all cases where 
" any person or persons heretofore 
<* have been or hereafter shall be 
<< found guilty of any manner of 
"treason, murder, manslaughter, 
" rape* or other felony whatsoever, 
" for the which judgment of death 



" should or may ensue, and shall be 
" reprieved to prison, without judg- 
ement at that time being given 
" against him, her, or them so found 
" guilty, that all and every person 
" or persons that at any time here- 
" after, shall by the King's com- 
"mission be assigned Justice or 
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was passed, in order to take the opinion of the Twelve Jadges upon an 
objection taken to the evidence of the first marriage. A majority of the 
Judges thonght the evidence sufficient, two holding an opposite opi- 
nion ; and, at the following Summer Assiises, the prisoner was brought 
up before Pennefathbr, B., and counsel on behalf of the Crown 
prayed for the sentence of the Court, but the learned Jndge thought he 
he had no jurisdiction to pass sentence ; that the Judge before whom 
the case was tried should have recorded the sentence, but suspended 
its execution, because there was a discretion in the amount of punish- 
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** Justices, to deliver the gaole 
** where any such person or persons 
** found g^iltie shall remaine, shall 
** have full power and authority to 
*'give judgment of death against 
'* such person or persons so found 
guilty and reprieved, as the same 
Justice or Justices (before whom 
such person or persons was or 
'' were found guiltie) might have 
** done, if their commission of gaole 
delivery had remained and conti- 
nued in full force and strength." 
6th section — *' And be it also en- 
*< acted by the authority aforesaid, 
** that in all cases where any person 
*' or persons heretofore have been, 
''or hereafter shall be adjudged 
''and condemned of any man- 
" ner of treason, or felony what- 
« soever, and shall be reprieved, 
or the execution respited for 
any cause whatsoever, that every 
'* person or persons which at any 
<* time hereafter shall, by the King's 
'* commission, be assigned Justice 
'* or Justices, to deliver the gaole 
" where any such person or persons 
^* adjudged and condemned as afore- 
'* said shall remaine not executed, 
'* shall have fall power and autho- 
rity to award execution upon 
every such judgment against 
« every such person or persons ad- 
" judged and condemned as afore- 
'* said, in as large and ample man- 
'<ner and form, to all intents, con- 
" structions, and purposes as the 
** same Justice or Justices by whom 
"such judgment was given might 
"have done (if no cause had to 
'* him or them appeared for the 
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" Stay, respiting, or deferring of the 
" execution), and as if his or their 
" commission of gaole-delivery had 
"remained and continued in full 
"force and strength. And over 
" that, that no manner of processe, 
" or suite made, sued or had before 
" any Justices of Assize, gaole deli* 
"very,'oyerand terminer, Justices of 
" peace, or other of the King's com- 
"missioners, shall in anywise be 
"discontinued by the making and 
" publishing of a new commission 
" or association, or by altering of 
" the names of the Justices of As- 
" sizes, gaole-delivery, oyer and tor- 
" miner. Justices of peace, or other 
"the King's commissioners; but 
" that the new Justices of Assize, 
" gaole-delivery, and of the peace, 
"and other commissioners, may 
*' proceed in every behalfe, as if the 
" old commissions and Justices and 
" commissioners had still remained 
" and continued not altered." 
10 G. 4, cap. 84, sec. 26, enacts, 
" That if any person, being mar- 
" ried, shall marry any other per- 
" son daring the life of the for- 
" mer husband or wife, whether the 
" second marriage shall have taken 
"place in Ireland or elsewhere, 
" every such offender shall be guilty 
" of felony, and being convicted 
" thereof, shall be liable to be trans - 
" ported beyond the sea for the 
" term of seven years, or to be im- 
" prisoned, with or ^thout hard 
" labour, in the common gaol, &&, 
" for any term not exceeding two 
" years." 
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r.-rt. TUe ptor^re-iins^ were th«n reiDOTed into this Court by etrtior^ri, 
«■.'! the privttier liavinj been callfil ni>un, annrefe«l to Lif namp, 
wlii-n ihe AUornty-GrtitTiil moved that he niizht W remanded to Mo»- 
a^'lian, to lie sentented, or that he should be tlien #«ntenc«d in this Court. 

Mr. .V'//ii>r moved in arrest of judcmenl. Whererer the fentence ■• 
(li'iTi'tioriarjr, it can only be |>a.''«ed by the Jndg-e who tries the case, for 
be alone cnn award the ajiprnpriale pnni^hmenL Hie principle opon 
which ifiis rests is a most reasonable one : for trhaterer Court awards 
the puni-hrnont fchnuld be acijuainted with all the clrcomstances of the 
ca-<e ; and if this were not so, a party roi^bt always be deprived of the 
benefit of a discreliiiD in his favor. The \0 Car. I, fcess. 2,c 14, enables 
any Ju<1^'e at a commission of gaol delivery to pass sentence of death 
where there has been jutigment before a former Judg^e, and a reprieve 
uf the execution. Dut this only extends to capital felonies; and it was 
sn held, afler argument, by Banin Pcnnefather; and there is a timilar 
dcri.iuii under i* G. 4, c. 54, s. 9, Rex v. Hhelan^a). The joriKliction 
oftliis Court, at common law, to pass sentence on a conviction from an 
iiifiiriur Court, is only where the punishment is specific. In Rex v. 
liaier {h), the proceedings were removed into the Queen's Bench before 
juilgment, by certiorari, and motion for judgment opposed, becanse this 
Court never gives judgment upon a conviction in another Coart; and 
in Rex v. Sicolh (<-), which was a similar proceeding, the same objection 
was taken as to the ceTliorari being brought before judgment ; and it is 
staled, " but then a dunbt arose what the Court conld do, the eertiorari 
"bfing brought hefore judgment ; and this Court, not being apprised of 
" the circnmitunces of the offence, could not tell what judgment lo give : 
"and in Ciirthreui, G, it is said they cannot give judgment," and tke 
rule for quashing the certiorari was made absolute. The rule in the 
Kiiiff V. liahr should be qualified to this extent, that the Queen's 
Ilench may pass sentence, if the punishment is specific, and not discre- 
tionary. At common law, the issuing of the new commission extin- 
guished the old commission, and every thing commenced under the old 
commission and not completed, ceased and determined. 2 lait. 419. In 
Re.i: V. KtnwoTthy (d,', Lord Tenterden said, " There is no doubt (hat, 
at common law, where the punishment is not discretionary, the record 
of an inferior Court may be removed into this Court, and we may pro- 
nounce judgment, but in this instance we cannot do so ;" and upon 
lieso nuthoritios, it is manifest that this Court cannot now pass a dis- 
rutionary sentence. 

r«) HajL^s Cr. Liiw, 686, note (a). ('■) Carlhrew, 6. 

■J 2 Sir. 1-22: i S. f. 13 En I, 413, note. (*)1 B.& C.ni; S. C. 3 Doir & Ry. ITS. 
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The Atiomey Crciwra^— -Mr. Napier has contended that this Conrt 
has not jorisdiction, at common hiw, to pronounce sentence where the 
trial has taken place nnder a commission of gaol delivery, or any other charlkton. 
determinate jarisdiction. In 2 Haie P. C. c 56, 401, it is stated, "If 
*< A. be indicted of felony before jnstices of the peace, oyer or terminer^ 
" or gaol delivery, and be convicted by verdict or confession, if the re- 
" cord of the conviction be removed into the King's Bench by oeitiorart, 
'* and the prisoner aUo be removed thither by habeas eorpuSf that Court 
** may give judgment upon that conviction." So matters stood until the 
passing 1 1 Hen, 6, c. 6, and 1 JE(L 6, c. 7, the former of which applied 
only to Jnstices of the peace. The Englbh act, 1 Ed, 6, is the same 
as the 10 Car. I, sess. 2, c 14. — [Burton, J. Is there not some- 
thing in the previous parts of the 6th section as to execution, which 
Baron Pennefather held to apply to capital cases ?] — It is singular 
that the 1 £d. 6 does not contain one word as to execution, and yet. 
Lord Hale mentions that that can be done under itj^ because the second 
commissioners may act ** in every behalf." Judgments are frequently res- 
pited in England, in order to have the opinion of the Judges taken upon 
points reserved ; and it is so stated in almost every case in Russell Sf 
Ryam^s C, C; and in JRex v. Bourne (a)^ the power of this Conrt, either 
to remit the case to the Court below for judgment, or prononnoe the 
proper judgment itself, when proceedings aie removed into it by eeriuh 
rati before judgment is distinctly laid down ; and Patteson, J., adds, 
" As to the argument, that this Conrt cannot interfere, because the pun- 
'^ ishment is discretionary, I think it is far best to proceed by a broad 
'*rule, and to say that the discretion makes no difference.*' The first 
question in this case is, whether this Court can pronounce sentence ; 
and secondly, whether it will do so ? It was the ancient jurisdic- 
tion of this Conrt, even where the punishment was discretionary. It is 
80 laid down in DaUison's R, 25. As to the general effect and opera- 
tion of the act of Ed, 6, there is not to be found a single case removed 
from the Conrt below by certiorari to the Queen's Bench, the course ap- 
pearing to have been, invariably, to pass the sentence at the following 
assises. That statute continues the proceedings, where indictments 
found and pleas pleaded ; and if all these proceedings are continued, 
why not also up to judgment? <' The King's Judges may give judg- 
<' ment in every case." 2 Hawk. PLC. 7, s. 6 ; 1 Chiiiys Cr. Law, 698 ; 
and if that be so, the Court will have to consider whether the act of Ed, 
6 has taken that jurisdiction from this Court, by implication, which it 
has not certainly done expressly. The cases cited merely go to this, 
that this Court will not pass sentence, except where there is some ui^ent 
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1839. necessity, bat will leave it to the Coart below to do so. In Regina v. 
Porter (a), a certiorari to remove an indictment after conviction and 
before judgment, was resisted, npon the ground that the punishment 
CHARLETON. ^®^°fi^ ^ ^^^ ^*^^ discretionary ; bat the Coart distinctly stated that it had 
jnrisdiction to award the certiorari in such cases, and also mentioned 
a case Id which it was done, where the indictment was for words, and 
there are no cases in which the punishment is more discretionary than 
in these. In a note to the King v. Baker (b), it is noticed, that accord* 
ing to the report of NioolTs Caee^ in 2 Strange^ the defendant was allowed 
waive a plea of guilty, which is manifestly so untenable a statement, that 
no reliance can be placed upon the decision. The case of Rex v. 
Garside (c) was not decided. The sentence was respited, upon the 
ground that the Judge of Assize could not pronounce the sentence, 
but because the Court gives little encouragement to the bringing of cases 
before it which could be disposed of below. In JRex v. the Inhabitants 
of Upper Papworth (d), the only question discussed was, whether the 
Court could apportion the fine, from the terms of the act under which it 
was imposed, but the general jurisdiction of the Court was not disputed. 
Upon these authorities, it is manifest that the inherent jurisdiction of 
this Court remains, and that it has the power to pronounce the sentence, 
if, in its discretion, it should be satisfied that this is a proper case in 
which to exercise it. — [Burton, J. The doubt of the Judge may have 
arisen from his not knowing what punishment he ought to inflict] — 
That difficulty must be met in some way. One mode is, by conference 
with the Judge who tried the case. In Rex v. Hartley (e), reserved for 
the consideration of the Judges, Le Blanc, the subsequent Judge, pro- 
nounced the sentence upon him. In Rex v. Boyce (f)^ the defendant's 
identity alone was in question, and there was then no doubt, that if the 
jury found agunst him, this Court would pronounce judgment upon 
him. As to Rex v. Kenworthy^ it has something for every side. In Rex 
V. Bourne (g), the Court founded their decision upon the ca»eo£Rex v. 
EUis(h)f and held that an erroneous judgment having been pronounced, 
the Court had no power to sent it back to be amended ; but it 
seemed to be generally admitted the Court could do so, if no judgment 
at all had been given. In Rex v. Little (t), the case was reserved, and 
the Court held that the conviction was right, <* and that judgment should 
be passed upon the prisoner." Upon all these grounds, we submit that, 
at common law, this Court has an inherent jurisdiction to pass sentence 
in all cases where none has been previously passed. 

(a) 1 Salk. 149 ; S. C. 2 Lord Ray. 937. (h) 13 East, 414, note, (c) 4 Nev. & M. 33. 
(d) 3 East, 413. (t) Bum. & Ry. 139. 

(f) 1 Jebb& S. 814. (g) 7 Ad. & £1. 58. 

(ft) S B. & C. 396. (•; Rubs. Sc Ry. C. C. R. 130. 
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Sir llamas Staples, Q.C., on the part of the Crown, having insisted 
upon his right to have the last word, 

Mr. Napier replied to the AUamey General, The cases of Rex v. 
JSovmeand Rex^, Ellis supply an important principle in favor of the pri- 
soner, because, in those cases, the prisoner was discharged upon the 
g^nnd that an improper sentence was passed. The present difficulty 
woold not arise, if the counsel for the Crown called upon the Judge to 
pass the sentence, and exercise that discretion which the law gave him, 
and which he alone was competent to exercise. But how can your 
Lordships now pass the proper sentence ? How can yon say, now, whe- 
ther one week's imprisonment would not be sufficient ? Are yon to 
transport the prisoner or to imprison him ? Have yon any materials 
before you to goide your decision as to the punishment yon ought to 
inflict upon the prisoner? — [Crampton, J. Does not this dif- 
ficulty arise in every criminal issue out of this Court ?] —There is a 
great distinction between these cases, because the Court at Nisi Prius 
is an emanation of the Court out of which the issue is sent. Rex v. 
JoUiffe (a). The Judge is merely the minister of this Court ; but what 
authority does the Court possess to compel Mr. McDonnell to give his 
notes, if he refuse? — [Crampton, J. What authority has the Court 
to compel the Judge who tries a criminal issue out of this Court to do 
so, if he refuse ?]--> Your Lordships have the same authority as in civil 
cases, and he could not refuse to give them. And in Rex v Read(b)y it 
was stated by the Court, that " this being a record out of it, this must be 
^ taken to be a conviction before the Court," the Judge Bt Nisi Prius^ 
before whom the trial was had, being for that purpose ''the minister of the 
Court,** and upon that ground the Court awarded the punishment. In 
Rex V. Bourne, as given in WiUm, WolL Sf Dav. 459, the attention 
of Patteson, J. being called to the decision in Rex v. EUis, as probably 
caused by the circumstances of the punishment in that case being discre- 
tionary, and he then says, that " that certainly does create a distinction 
between the cases." There is, therefore, a!l this upon our side, and not 
a single case to be found in which this Court pronounced judgment, 
where the punishment was discretionary. As to the word " respited," 
which occurs in the reports of the cases iu Russell Sf Ryan's R^portSy 
and which has been relied upon, it merely means this, that the Judge 
who tried the case settled the amount of the punishment at the time, 
and respited the execution of it. In Rex v. Jackson (c). Lord Kenyon 
held, '* In cases where the punishment is discretionary, and this Court 
" should be of opinion, after hearing the case argued, that the judgment 
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^ ought not to be arrested, a procedendo mast be awarded, and the 
"party sent back again to the inferior jarisdiction to receive judgment :" 
and in lUx v. Loveden (a), the record of a fine having been removed into 
the Queen's Bench, by certiorari^ on motion to quash or mitigate it, 
Lord Kenyon intimated that they could not do this without entering 
into the merits of the question, which they had no legal means of bring- 
ing into controversy before them. In the present case this Court should 
do the same, in order to pronounce judgment, which it clearly has no 
means of doing. Although there be a defect of justice, this Court can- 
not enlarge its jurisdiction, but the legislature must supply the remedy. 
Hex V. James (b). In Rex v. Beason (c), where the evidence was set out 
upoD a conviction returned by certiorarif the Court said the consideration 
of the evidence was exdnsively for the Justices before whom the wit- 
nesses were examined, and that they had no means of judging of their 
credibility. No man can estimate the amount of punishment, who does 
not witness the whole of the proceedings in the case. It frequently 
happens that the jury find in opposition to the opinion of the Judge, und 
this is always an important consideration in estimating the punishment. 
In this case, Baron Pennefather expressed the strongest opinion that 
he had no means of determining the amount of punishment, and that he 
had therefore no authority to do it.'— >[Bushb, C. J. The argument 
you urge as to the inconvenience is much stronger against the compe* 
tency of the Judge of Assize than against this Court] — What means 
has this Court of learning the circumstances that the learned Baron had 
not ? It should not depend upon the courtesy of Mr. McDonnell ; he 
might lose his notes* — [Burton, J, It seems if Mr. M'Donnell had en- 
tered the sentence in the Crown-book, and respited it, and then the fol- 
lowing Judge had informed the prisoner the amount of it, there would be 
no objection ; yet there is little difference, and both modes are liable to 
casualties.] — The utmost extent to which the doctrine of acting on the 
Judge's report was carried, was by Lee, C. J., in the case of Bex y. 
Nieoils(d). It never has been said that any Court, except the Court to 
which the Judge who tried the case belonged, could do so ; and in the 
present case* can the Court act upon the report of a Judge whose com- 
mission is gone; and can he now, without judicial authority, make up 
his mind as to the sentence ? The 1 1 ffen, 6, c. 6, applies to Justices of 
the peace, and as to new commissioners, and delegates to new Justices 
the powers of the old ; but in the clause to which the Attorney General 
referred in 10 Car. 1, sess. 2, c 14, applying to commissions of oyer 
and terminer, &c, there is no such delegation of powers. There were 
three cases to be provided for : First, where verdict given, but sentence 
not passed ; secondly, where judgment recorded, but not executed ; 



(a) 8 T. R. 616. 
(c) 6T.R.375. 
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thirdly, vherie proceeding \n fieri^ and adjourned. The 5th section of 1839. 
10 Car. 1, sess. 2, c. H, remedies the first; the 6th section remedies 
the second, hat only, in cases of treason and capital felonies. In 
these sections, the Judge is enabled to do, what the Judge before whom charleton. 
the trial was had might have done. The latter part of the 6th section 
gives no delegated authority, but only prevents the issuing of a new 
commission operating as a discontinuance of the proceedings inchoate 
and incomplete under the old. Yet, even in these cases. Lord Hal* says 
he would never give judgment, or award execution, upon a person re- 
prieved by any other Judge but himself, because he could not know on 
what ground he reprieved him. With respect to the case of JRex v. The 
Inhctbiiants of Upper Papvoorthy the question there was as to the le- 
gality of the sentence ; and Lord Ken yon refers to it in his judgment in 
Rex V. Jackson. If this course were legal, we would have some in- 
stances of it in the books. There is another case, upon the Nisi Print 
Court, being an emanation of the Court out of which the record issues. 
In Dyer v. Hamstoortk (a)y the Court said, "Where the proceedings 
" originate in an inferior Court, judgment must be given there ; but 
** where the proceedings are commenced here, and the record is sent 
" down to be tried below, the defendant is not properly convicted until 
"the record is returned here.. The Court of Nisi Prius is merely an 
** emanation from this Court, and the proceedings must be returned 
" here before judgment can be given.** 

6ir Thomas Staples replied. 

Mondavi November 25th. 

BnsHE, C. J., after stating the proceedings, said, Mr. Napier has con* 
tended that the prisoner is entitled^ to his discharge, and that Baron 
Pennefather had not authority to pronounce sentence upon him under 
the 10 Car. 1, sees. 2. c. 14 ; and he relied upon the distinction, that 
although the succeeding Judge may pass sentence where the judgment 
is fixed, he cannot do so where it is discretionary; and he dwelt much 
upon the inconvenience arising from the ignorance of the succeeding 
Judge of the circumstances of the case. If there was no question before 
us except the construction of the statute, and if it was necessary for us 
to expound it, we would at once say this case was not within the 5th 
section of the statute, which relates expressly to capital cases, and it 
would be equally diflficult to bring it within the first part of the 6th 
section, which is applicable to cases in which the Judge pronounces 
ientence and respites execution. It remains, therefore, to see whether 
it comes within the remaining part of the 6th section, which applies- 

(«) 3 T. B. 614. 
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to every cas«, embraciDg criminal cases, ftnd makea no distinction 
between those that are capital and those that are not ; " The new justices 
nr a^size, &c., taay proceed in every beliulfe." Tliia seems to be the 
only authority fur such a proceeding in this country, but in England it 
has been acted npon in several cases, as appeals from the judgments of 
the Court in Hei v. Bourne, and no abjection appears to have been 
taken on any occasion to such a proceeding ; and in SusmU Sf Rj/an't 
C. C, the same appears in the nrders made upon most of tUe case?, 
whether capital or not. I am not prepared to say that a practice so uniform 
and so favorable to the reservation of criminal cases, is not warranted 
by the second part of the 6th section of the Irish acL This cage, and 
all the proceedings in it, are now brought before us by txitiorari, and 
it is the duty of this Court in all clasoes of cases to see thai justice be 
not disappointed. Lord Hale has said that this Court is the centre of all 
inferior jurisdictions, and the same has been asserted by Lord Cokci and 
also by Chief Justice Holt in Regina v. Potter. In Sex t. Kenworthg, 
Lord Tenterdeo is reported to have qualified the jurisdiction of the 
Court to cases where the punishment was not discretionary, but that 
distinction does not seem to be warranted in (be opinion of the same 
Court, as expressed in Rex v. Bourne, where Mr. Jnstice Patteson 
distinctly stated that " the discretion makes no difference." Upon these 
grounds we are authorised and bound to pronounce judgment upon the 
prisoner. 

Burton, J. — This case hai been so fully discussed, &nd it has been 
argued with so much force and ability, that I am desirous to state my 
opinion upon it I concur in the opinion, that this Court has full autho- 
rity to award the judgment in this case. The offence for which the 
prisoner lias been found guilty is punishable with transportation or im- 
prisonment, at the discretion of the Court. In this case, a doubt arose 
St the trial, as to whether the crime of bigamy had been committed. 
That doubt turned upon the validity of a Scotch marriage, and we both* 
thought the question a proper one to reserve fur the consideration of 
the Twelve Judges; and it was then considered that the mode of reserr* 
ing the question would be most favorably exercised by not pronouncing 
judgment then, but respiting the sentence until the decision of the 
Judges was known, which was accordingly done, and the prisoner was 
allowed to stand out on bail. The majunty of the Judges were of opi< 
nion that the conviction was well sustained by the evidence, and it was 
then understood, without any doubt upon the subject, that the succeed- 
ing Judge had the power to pronounce judgment upon the defendant. 
He, however, doubted as to his authority to do so, or, at all events, 

* Mr. Justice Burton accompanied Mr. H'Dohnbll npon the cirmit. 



MICHAELMAS TERM, THIRD VICTORIA. 59 

whether, in the exercise of his discretion, he had not a right to refuse 1839, 
to exercise that anthority ; and the defendant was then bound to appear ^"^"V^^ 
in this Court. The question now is, whether this supreme Court of ^^ Quken 
criminal jurisdiction has authority in this case to award the sentence ; cuarleton 
and it involves these questions — First, whether, where a conviction has 
been had at a commission of oyer and terminer, and no judgment has 
been pronounced, this Court has jurisdiction to award the sentence? — Se- 
condly, supposing this Court has that jurisdiction where the punishment 
is fixed, whether it has the same jurisdiction where the punishment is 
discretionary ? — Thirdly, whether, supposing this Court has jurisdiction 
in both these cases, the Judge of Assize has not a similar jurisdiction ? 
Fourthly, whether, under the circumstances, this Court should not remand 
the prisoner to the Court below, rather than pronounce sentence upon 
him ? As to the first point, the authority of the best elementary writers 
is decisive, 2 Hale P, C 401, c. 56 ; and, indeed, as a general proposi- 
tion, this has not been disputed, but it has been contended that the juris- 
diction of this Court is confined to cases where the punishment is pe- 
remptory ; and that where it is discretionary, not only that a subsequent 
Judge, but that this Court has not authority to award the sentence. 
The reason given for this distinction is, that no person but the person 
who tried the case can exercise the discretion which is given in such 
cases, from a want of a knowledge of all the circumstances of it. No 
such distinrtion is laid down by Balet and the authorities cited do not 
sustain it to the extent contended for, although they do sustain the ob- 
jection where the case can be sent back to a subsisting tribunal before 
which the trial took place. I consider this distinction is sustained by the 
authorities referred to by my Lord Chief Justice, and also by the case 
from DallisonsReportSy 25, and Regina v. Boyce (a): and it was upon this 
ground that Chief Justice Lee acted in Rex v. NicoUs (b ), namely, that 
the Court of Queen's Bench had no means of acquiring the necessary 
information, adding, ^* If this trial had been before a Judge of this 
" Court, we might have had his report," clearly importing, that in such 
a case, although the punishment was discretionary, the Court might award 
judgment. The present is not the case of an inferior subsisting tribunal 
of which he spoke ; at all events, there is not the same means of acquir- 
ing information as the Sessions had, which was the reason of remitting 
the case to them ; but commissions of oyer and terminer and general 
gaol delivery confer a co-ordinate jurisdiction with this supreme Court, 
and, consequently, this Court has the means of acquiring the necessary 
information, just as if the case had been tried by a Judge of this 
Court. If the case had been tried by a Judge of this Court, according 
to Chief Justice Lee, there would be no difficulty, although it has been 

(a) i Burr. 3073. (6) 13 Ea8t, 415. 
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1S39. said that he had in his mind the case of a Judge of the Court of Queen's 

Bench trying a case initiating in this Court. There is some difference 

in this respect, but, practically, it is one and the same thing. The Court 

CEiARLETON. ^^ exactly the same means of inquiry in a case like the present, that it has 

in a case initiating in this Court, or tried by a Judge of this Court, and it is 
as much the duty of the Judge who tried the case to give the necessary 
information, as if he had been a Judge of this Court. The information 
in both cases is precisely the same, and obtained in the same way ; and, 
considering that the Judge has a co-ordinate jurisdiction with this Court, 
I cannot see the objection to this Court giving judgment in the one case 
or in the other. Upon these grounds, I am clearly of opinion that this 
Court has the jurisdiction which it is about to exercise. The argument 
would extend, if well founded, to every case, whether it originated in 
this Court or not, because it is impossible and impracticable for any 
Judge to put the Court into the same condition as his own mind is in ; 
and as to the demeanour of witnesses, that is not of so much force, 
when considered. For example, what has the demeanour of witnesses 
to do with circumstances of extenuation or aggravation of punishment ? 
It is a matter for the consideration of the jury. The argument, when 
pushed to that extent, goes too far, and that upon the authority of casea 
decided at the Quarter Sessions, between which, and those decided by 
a Judge of Assise, it is impossible not to see the difference. The obser- 
vation of Chief Justice Abbott, in JRex v. Kenworthy^ has been relied on, 
but I do not think it has the force contended for. That was a case from 
an inferior subsisting tribunal, and Chief Justice Abbott merely meant, 
that this Court will not unnecessarily exercise tlint jurisdiction where 
there is another jurisdiction in existence, before which the party was 
convicted ; but I do not conceive that he intended thereby to convey 
that the Court of Queen's Bench could not, in any case where the pun- 
ishment was discretionary, award judgment. In my opinion, this su- 
preme Court has this jurisdiction, and it has the same means of informa- 
tion as in criminal informations and other cases it would have. As to 
the power of the subsequent Judge to exercise this jurisdiction, Baron 
PENNEFATaBR entertained doubts as to his having this power, and was 
quite certain he was not bound to do so, and I think he was not ; but I 
am also of opinion that he had full jurisdiction to do so under the statute, 
and it has been acted upon in England, and also in this country. The 
next question, whether, as the case stauds at present, it is more fit that 
this Conrt should now pronounce the sentence, or remand the prisoner, in 
order that the next going Judge of Assize may do so; I have no diffi- 
culty on this part of the case. We have it now before us, and we have 
all the means of acquiring information which the next going Judge of 
Assize can have, and there is, therefore, no reason why we should de« 
volve that duty upon another. If it afforded any advantage to the pri« 
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Boner to remand him to be sentenced by the next going Judge of Assize, 
we would do so; but when we have the same means that he would have 
of determining upon the sentence, we are bound to deal with the case. 

Cramfton, J. — The questions in this case are so very important, 
involving, as they do, the jurisdiction of this Court, I feel it to be my 
doty to state the views I entertain upon them, especially as respects the 
jurisdiction of this Court. Upon the several questions, I have arrived 
at the same conclusion as my brethren who have preceded me. As to the 
jarisdiction of the Court, it is as old as the Court itself, upon the autho- 
rity of the best elementary writers and some decided cases ; it is derived 
from the common law, while the jurisdiction of the commissioner is cre- 
ated by statute. H<de says, this Court <' is the centre of all subordinate 
jurisdictions;" and again, **If A. be indicted of felony before Justices 
*'ofthe peace, oyer and terminer, and be convict, if the record of the 
** conviction be removed into the King's Bench by certiorari^ and the 
'* prisoner also be removed thither by habeas corpus, that Court may give 
<* judgment upon that conviction." The cases referred to are certainly 
capital cases, but the passage contains no exception, such as was contended 
for by Mr. Napier ; and Hale adds, in another passage, '* And, indeed, 
** there was no other remedy before the statutes of 1 1 Hen. 6, c 6, and 
** 1 JBcL 6, 0. 7." The first of these statutes relates to Quarter Sessions, 
and the second is in terms the same as the 10 Car. 1, sess. 2, c. 14, /r. 
and they repudiate the notion that this Court has not the power to 
pronounce judgment where the punishment is discretionary ; and if we 
held that, we would place the criminal law of the country in this way, 
that in a great variety of cases there would be no remedy, especially 
where, before the 1 1 Hen. 6, c 6, there was no remedy, except from this 
Court, for cases that occurred at the Quarter Sessions. It was admitted 
that in every case the Court may award execution, although it cannot 
pronounce judgment ; bnt in 2 Hale, 407, he says, '* They who may 
''give judgment may award execution." And in 2 Hawk. P. C. c. 3, 
8.6, the same jurisdiction is asserted, [without any exception in respect 
.to the punishment. The language of that passage applies to two classes 
of cases : first, to cases before verdict ; secondly, to convictions returned 
to this Court from inferior jurisdictions, in order to be taken up where 
the inferior jurisdiction finished. The same is laid down in Chitty C. L. 
698, without any exception ; and in Stephen C. L. it is also stated that 
the Court of Queen's Bench may pronounce judgment in every case. 
This is, therefore, the common law of the land. I have looked into all 
the authorities, and I think there are adjudged cases in support of this 
jurisdiction, and not one to conflict with it ; but I do find expressions 
thrown out by two Judges, which, if they mean what has been attributed 
to them, they would limit this jurisdiction ; but if we carry in our minds 
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the distinction which has heen already taken as to the existence of the 
jurisdiction, and the discretion as to the exercise of it, we will find, when 
we look into the ctases, that they contain nothing repudiating the joris- 
diction, bat merely the exercise of that jurisdiction ; and all the cases 
were cases where the record was removed for error ; but in cases like 
the present, removed for judgment, there are authorities in support of 
this jurisdiction. Rex y. PaUer decides the two points which I 
have been discussing : first, the existence of the jurisdiction ; and, se- 
condly, the exercise of it« The passage which has been already read 
from this report furnishes a key to all the subsequent cases, because it is 
dear from it that the Court will not exercise its discretion where there 
is a permanent Court existing, having the same Judges who tried the 
case ; but it is otherwise where the defendant has been tried before a 
commissioner who is changed ; and the defendant, if remanded, would 
not be sentenced by the same person by whom he was tried. 

His Lordship then referred to Bex v. Morris. Another important 
case is that of Rex v. The In/ialntants of Upper Papworth^ which was 
the case of an indictment removed by certiorari at the instance of the 
prosecutor, and not by the defendant, for error, which is an important 
distinction. Rex v. Kenworthy was a writ of error by the defendant, 
and the question was, whether there was a judg^nent or not ? And with 
respect to the case of Rex v. EUist it is too much to infer from the 
observations of Lord Tenterden, that this Court has no jurisdiction 
where the punishment is discretionary. The case of Rex v. Jackson 
was also a case which the prisoner removed upon objections to the indict- 
ment ; and although in that case Lord Kenyon said that it should be 
sent back, because the punishment was discretionary, yet being a case 
from the Sessions, which was a permanent (^ourt, it might be qnite right 
in him to say so, without meaning to convey that the Court had not 
jurisdiction in any case when the punishment was discretioiuiry ; and in 
the very same case he adopts the authority of Rex v. Poller. In the case 
of Rex V. Nicolls (a), it appears that the Court went upon the authority 
of Rex V. Baker (6), where it was held that " this Court will not give 
judgment upon a conviction in another Court," which is manifestly 
wrong, and then the prisoner is allowed to waive a verdict of guilty, 
which is such an extraordinary statement as must prevent any Court 
from acting upon the case ; and the case of Rex v. Nicolls was also a 
case from the Sessions. Upon all these grounds, nothwithstanding the 
able argument of Mr. Napier, I am of opinion that there is in this Court 
an original inherent jurisdiction to pronounce judgment in cases like 
the present Neither have I any doubt upon the second question, 
namely, the jurisdiction of the subsequent Judge to pronounce the 
sentence ; the words of the act are strong and clear. As to the third 
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qoefltioDy I also concor in opinion, that we ought to pronounce the 
sentence rather than send the case to the Assizes, and for the reasons 
already stated ; as also in order to prevent the delay and expense which 
would occur. Besides, in the cases which have been cited, there were 
not certioraris; here we have the AUarney- General calling upon us to 
pronounce judgment. 
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PsRRiN, J.^-The prisoner was convicted before Mr. M'DonneU 
the last Spring Assizes, at Monaghan, of bigamy ; he, doubting the suf- 
ficiency of the evidence of the first marriage, respited the sentence, and 
submitted that question to the consideration of the Twelve Judges ; in 
conformity with the opinions of the majority of the Judges that doubt 
was removed. The prisoner was brought up before Baron Penne- 
FATHER at the last Assizes at Monaghan, for judgment, Vho declined to 
pronounce sentence, not (as it is said) thinking that he had authority 
to do so. The record of the conviction has been removed here by 
certiorari^ and this Court is called upon by the Attorney- General to 
pronounce judgment or to remand the prisoner, and record to Monaghan 
that the next going Judge of Assize may do so there ; on the other 
hand, the prisoner's counsel contends, that we should not remand him, 
as according to Baron Pennefather's opinion, the subsequent Judge 
of Assize has no authority to pronounce sentence on this indictment 
and that this Court cannot pronounce judgment upon him ; and he 
argued, first, that it has not jurisdiction to g^ve judgment upon any 
conviction had in another Court ; secondly, that where the punishment 
is discretionary, it has not jurisdiction to measure and pronounce sentence 
upon a conviction had in another Court. A case from Carthew 6, 
Rex V. BakeVf was cited to support the first position, and certainly the 
position is there laid down, but the note to the case is very short, and is 
probably incorrect ; and although it is inserted as occurring in T. T. 
3 Jae. 2, it is probably the same case as that reported under the same 
name in 1 Mod. 35, and 2 Keb. 594p, in H. T. 21 k 22 Car. 2, where 
no such point is noticed : they all relate to an indictment for slander in 
Hull. However, I have no hesitation in pronouncing the position reported 
in Carthew not to be law. That the King's Bench has such jurisdiction 
in cases of felony, 2 ^Ta/e, 401, already cited, is express authority, sus- 
tained by Daiison, 25, pL 7, and by the cases o^ Rex v. Athol(a), and 
Rex V. Boyce(b)^ in both of which judgment of death was pronounced in 
the King's Bench, upon indictments found and tried, and convictions had 
at the Assizes. But it has been said, that in these cases the punishment 
was fixed and not discretionary ; and it has been strenuously argued, 
that the Court of Queen's Bench has not jurisdiction to pronounce judg- 
anent upon a conviction had in another Court, where the punishment is 
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discretionary. It has been ably urged to be most reasonable and conve-* 
nient (as no doubt it is more convenient where it can be done), that the 
Judge or Justices before whom the case was tried, and who ar«, there- 
fore, directly cognisant of the facts and merits, should admeasure the 
punishment, where it is discretionary ; and the case of Rex v, NtcolU 
was cited from 2 Str. 1 227, and Fords MSS. 13 Easty 412, in the notes ; 
also Lord Kenyon's observations in Rex v. Jaeksont and a passage from 
the judgment of Chief Justice Abbott, in Rex v. Kenworthy, as reported 
in I R.Sf C.llSf to sustain the position. In neither report of Rex v. 
NicollSf is such a position expressly ruled ; and if the Queen's Bench did 
send that case back to Sessions, a permanent Court, fully cognizant of 
the merits for the admeasurement of the sentence, it did so more pro- 
bably for convenience, than from a notion that the Queen's Bench could 
not give judgment on such a conviction in another Court, as my Brother 
Crampton has already observed, and applied to the passage cited from 
Lord Ken yen's judgment in Rex v. Jackson, in whose observations upon 
the meaning and language attributed to Lord Tenterden in Rex v. KeU" 
tcorthy, a9 reported in \ B.Sf C.T\%\ entirely concur; and I will 
merely add, that in the report of that case in 3 D. 4* Ry* 173, no such 
general expressions are to be found ; but that report shews that the rale 
there was made by reason of the words in the particular statute under 
which the conviction was had, and not upon any notion that this Court 
has not jurisdiction to give judgment upon a conviction in another Court, 
where the judgment is discretionary. The reason assigned by Hak^ in 
the passage cited by my Lord Chief Justice, and to which I have already 
referred, '^ that before the statutes there was no other remedy, where 
^ the former commission is determined by a new one," extends and ap- 
plies equally to cases where the punishment is discretionary as where it 
is fixed. The authority of Lord Holt has been already cited by my Lord 
Chief Justice from 2 Lord Ray, 938, and fully observed upon by my 
Brother Crampton approving, obiter to be sure, the proceeding of re- 
moving a conviction on an indictment for words in Gloucester, that the 
Queen's Bench might give judgment, for the greater example. In ad- 
dition to this, I find, in the case of Rex v. John and Mary Sprang (a), 
which is very fully reported, a judgment actually given after much deli- 
beration by the Court of King's Bench, 71 71 33 & 34 G. 2, upon a con- 
viction had at the Assizes of Wiltshire, the year before, for a misdemea- 
nor (conspiracy) at common law, [where the punishment was discretionary, 
remarkably so, as, by the judgment of the Court, the one prisoner was 
sentenced to two years' imprisonment', and £50 fine, and the other to 
imprisonment for six months only. This case was long depending, and 
several times before the Court, very zealously argued by able counsel, 
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and no sach objection as this suggested. The judgment of the Court was 
pronounced hj Sir Michael Foster, a Judge eminently versed in criminal 
law. This is an authority of the gravest character, governing the pre- 
sent case, completely putting to rest the difficulties raised on supposed 
dicta of Judges and arguments of counsel. It is an express and solemn 
judgroentof the Court of King's Bench upon a conviction at the Assizes, 
impo^jsing discretionary sentences upon the two prisoners, varying ac- 
cording to the Court's sense of their respective demerits, pronounced 
afler the greatest deliberation, within a very few years after the 
case o£ Rex v. Nicalls, and by two of the same Judges who mled 
that case ; to whom, therefore, it is impossible to impute not only 
that they did, twelve or thirteen years before, decide that the Court had 
no jurisdiction to pronounce the solemn and grave judgment they then 
awarded, but that the former contradictory judgment was within 
that period forgotten in Westminster Hall, or sub silentio overruled. 
Upon these grounds then, I am satisfied that no such decision was made 
in Rex v. Nicolls, and that this Court has, by the common law, jurts^ 
diction to give judgment upon this conviction, the record being duly 
removed and filed here together with the prisoner. I also think we 
might have remanded the case and prisoner, if deemed more convenient 
and advisable to do so. For it seems to me, with every respect for the 
learned Baron whose opinion to the contrary has been stated, but whose 
reasons are not reported, that a Judge at a subsequent Assizes has juris- 
diction to pronounce sentence upon a conviction had at a former Assizes, 
as well in misdemeanours, as in all felonies, whether capital or not. It ap- 
pears to me that the latter clause of the 6 th sec. of 10 Car. I.e. 14, clearly 
comprises the case, " And over that no manner of processe or suite, 
''made, sued, or had before any Justices of Assize, gaole delivery, oyer 
" and terminer Justices of peace, or other of the King's Commissioners, 
** shall in anywise be discontinued by the making and publishing of a 
^ new commission or association, or by altering of the names of the 
'* Justices of Assize, gaole delivery, oyer and terminer Justices of peace, 
** or other of the King's Commissioners ; but that the new Justices of 
"Assize, gaole delivery, and of the peace and other commissioners, may 
'* proceed in every behalfe as if the old commissions, and Justices and 
''commissioners had still remained and continued not altered;" it confers 
complete jurisdiction on the new commissioners to proceed in every 
behalfe as if the old commissioners had still remained and continued not 
altered, either to try an indictment found, but not tried, at the former 
Assizes, or to give judgment, upon a conviction had thereat, but on whiclr 
no judgment was pronounced ; and numerous cases shew that such has 
been the practice in England. 

The prisoner having been called upon, Mr. Napier stated he had left 
town, under the belief that the judgment would not be delivered until 
next term, and an arrangement was made with the Attorney- General^ by 
which he was ordeaed to attend the first day of the ensuing term t^ 
rtceiv« his sentence. k 
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Thursday, November, 1th. 

PRACTICE— NOTICE— ARREST— MOTION TO DISCHARGE 

A MARRIED WOMAN. 

King v. Keenan. 

Upon a motion Mr. O'Hagan applied on behalf of the defendant, a married woman, 

defendant from that the bail-bond in this case might be delivered to be cancelled, and 

custody, upon ^|j|^f. gj^^ might be discharged from custody upon entering a common 

she is a mar- appearance. He moved upon the affidavit of the defendant, in which 

notice ^f"^the ^^® Stated she was a married woman, and had contracted the debt since 

motion must be her covertore. — [Perrin, J. Have you served notice of this appli- 

opposite party, cation?]— We only seek a conditional order. 

even to obtain 
a conditional 

order. Perrin, J. You must serve notice of this application before I can 

make any rule upon the motion. 

No rule. 



Thursday, Nov, 1th, 

PRACTICE-COSTS IN THE CAUSE— FRIVOLOUS 

DEMURRER. 

Anon. 

Where a frivo- Mr. Napier applied in this c^se for a conditional order for an attachment, 
was filed and ^^^ non-payment of costs. A scire facias had been filed, and a frivolous 

on motion to demurrer put in, which was subsequently ordered to be taken ofi^ the file, 
take it ofiF the , , ^ ' ., .,..«, n« * ^ n 

file, that mo- and the costs to be paid to the piamtiffs. — [Perrin, J. Could you 
tionwa^prant- include these costs in the execution ?] — We could not; they are not 
party who filed coits in the case. 

H ordered to 

:^y costs: — 

>\ that an PeKRiN, J. — Take a conditional order. 

.• ttachment 
•nay issue for 

hese cosui, as Mr. Napier, on a subsequent day, made this order absolute, upon a 
e included in certificate of no cause shewn. 

he execution, 
not being costs i^ the cause* 
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Monday^ Nov. 25ih, 

PRACTICE— JUDGMENT— STATUTE OP LIMITATIONS- 
INSOLVENT SCHEDULE— A CKNOWLEDGxMENT, 

McCarthy v. O'Brien. 

Mr. Berwick appliedYor liberty to issue a scire facias to revive a judg^- Scire faciat 
ment against the heir and tertenants of the conazor. It appeared that judtrment 
thejodirment was of Michaelmas Term, 1814; that the coiiuzor of the against the 

.• 11 n r^ 1 »«*/^ 1 .. 1 ^^^^ and terte- 

jadginent, apon the Ist of December, 1819, presented a petition to be nants of the 
discharged as an insolvent debtor, and filed a schedule of the debts he ^^^^'^^' ^ 
then owed, pursuant to the Act for the relief of Insolvent Debtors, and 1814 ; the con- 
set forth this judgment debt, thus acknowledging that It was then due. y^nt in 1819 ' 

It was submitted that this case was out of the 8 G. I, c. 4, the judir- j^^gnient debt 

, . m his schedule 

ment being abve when the 3 & 4 IF. 4, c. 27, was passed.-»[Bi;R- of debts, filed 

Toy, J. To whom was the acknowledgment given upon which you *®* ^®f * ^®^^ ' 

rely p J — The schedule contains the names of the several persons to ground that 

whom the petitioner is indebted, with the respective sums he owes to ficient ac- 

them, and it is subscribed by the petitioner, and verified on oath. knowledRment 

' '^ m writing, 

within the 3 & 

Burton, J. Be it so, upon the terms of serving the heir personally, Court^aSowcd 

and not revtvng on nils. the *ci. ja. to 

.• ^. .1 issue, upon the 

Motion granted. terms of serv- 

ing the heir 
personally, and not reviving on n»7 1. 
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COMxMON PLEAS. 

Tuesday, January 1 4/A. 
OYER OF DEED. 

Honorable Leicester Stanhope and others, Trustees of the National 
Bank of Ireland, Plaintiffs : Quill, Defendant. 

In an action In last vacation Mr. Richard 0*Connell, on behalf of defendant, applied 
Q^^^acconn- ^ ^^^ Chief Justice in chamber, that plaintiflPs be compelled to 

J^n^ °j ^^ lodge with the proper officer, the deed of settlement of the 6th January, 

Xjonffford 

branch of the 1835, mentioned in the alleged writing obligatory, dated the ISth 

NationaJBank June, J 836, &c, in order that said defendant, or his attoi ney, may inspect 
the Court to said deed and take a copy, &c. ; or of such parts as relate to the ap- 
^ra^d'ofRet- pointment and duties of the several officers of the said Banking 

tlement. The Company, &c. The motion was refused, without prejudice to its being 

application ,• . . 

was refnsed niade before the Court, after further consideration by the defendant. 

withcosti. j^j,^ OConnell now renewed his application. This is an action 

against defendant as clerk of the National Bank, upon his bond to the 
trustees. The bond recites that the plaintiffs were trustees under the 
deed of settlement, &c. The condition of the bond is for the faithful 
services of defendant at the Longford branch of the said bank, or at any 
other place in Great Britain or Ireland, &c. ; either as accountant or 
in any other capacity. If the defendant continued at Longford, and 
were not sent anywhere else, he would havo no right to see the deed 
here. Under the old practice he would be entitled to oyer. [On 
inquiry of the officer it was learned that such was not the practice for 
the last fifty years.] Notice was served on plaintiffs, that if they would 
confine their breaches to acts done at Longford, we would not make 
this claim, and I repeat it now. If a party be interested in a deed, the 
Courts will enforce its production. Lord Arlington y. Merricht (a), 
Blakey v. Porter (6), Bafeman v. Philipps (c), Radcliffe v. Bleasby (d), 
Bhgg r. Kent (e). The King v. Justices of Buckingham (f)^ Alexander 
V. Alexander (jg). Our affidavit states that oyer is necessary, and the 
application not made for delay.— [Court. But does it suggest why it*s 
necessary to see the deed ?] — No, it does not ; in Radcliffe v. Bleaby^ 

( S Sanad. 415. {i) l Taunt. S86. 

(e> 4 Taunt. 167. (tf) 10 Bail Moore, 633. 

(t) 4 MeM-e & P. 433. (f) 8 B. & C. 376. 

(y) Ale. & Nap. 109. 
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Chief Jastice Best says ^' I for one agree with the obserration made 
hj Sir James Mansfield in Clifford v. Taylor, that the practice of com- 
pelling the delivery of copies of papers, is most convenient, as it saves 
the delay and expense oi a bill in equity."-^ [Ball, J. Do you think 
yoa could compel the plaintiffs here by a bill in equity?] — I think I 
conld. I called on them by notice to say what breaches they wonld assign. 
— [ToRRENS, J. — This is not a Court to search the conscience of a 
party.] 
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Mr. Monahan^ con/ra.— They have no right, either now or at any 
stage of the case, to see the deed. In Lord Arlington v. Merriche the 
condition was, that if the party should perform certain instructions 
annexed to the deed, &c The bond here does not refer to the deed, 
except as to the plaintiffs being partners. The condition of the bond 
is, that if defendant shall account with plaintiffs from time to time, &c ; 
shall not make false entries, &c. Now this action is against the de- 
faulting gentleman himself. The deed is not necessary for his defence, 
and even if it were, the Court cannot compel the plaintiffs to produce 
their property ; it is not the defendant's deed. Pickering v. Noy$e (a), 
shews that the Courts will not attempt to compel a party to produce 
a deed unless he be a trustee of it. In Alexander v. Alexander (6), a 
similar application was refused with costs. — [Torrens, J. I recollect 
an extreme case referred to in Portmore v. Goring (c)^ where the Court 
refused to compel a party to allow the inspection of one part of an in- 
denture where the other was lost at sea.] 

« 

DOHBRTV, C. J. 

When this case was before me in chamber, I felt no doubt About it, and 
of the consequences of persevering in the application. I did not visit the 
defendant with the costs of that motion, warning him, while I allowed 
him to consider and look into the cases, that if he persevered and failed, 
it would be at the peril of costs. He has done so, and we think that 
this application, so far as relates to the production of the deed, must be 
refused with costs. 

The costs of the motion in chamber to be costs in the cause. 

Application refused. 



(n) 2D. & R. 386, & 1 B.& C. 262. 

(e) 4 Bing. 153. 



(6) Ale. & Nap. 109. 
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Tuesday, January 14M, and Thursday 16M. 
DEMURRER^STATUTE OF LIMITATIONS. 

Armstrong v. Lloyd. 
Qii€re~l8 the ^p^^ declaration stated, that Vanehan Waldron, at the time of making 

recovery of ar- ' d » o 

rears of rent and executing the indenture of demise hereinafter next mentioned, to 

dentare ^go- ^'*» ^^ *^® ^^^^ January, 1806, at Ashfort, in the County Roscororoon, 
▼emed by the ^^ru fieized in his demesne of freehold, for the term of the life of him, 

42q seCa of the 

3 & 4 IF. 4 c. the said V. Waldron, of and in the lands and premises hereinafter 
^^ ^ mentioned to be demised ; and being so thereof seized, he, by in- 

denture, &c., did demise unto the said defendant certain premises, therein 
particularly mentioned and described, to haveand to hold the 8aid,&c.,from 
the 25th March then next (1806),&c., for 21 years, &c., at the yearly rent 
of £149. 19s. 6d. late Irish currency; gale days, September and March. It 
then stated the usual covensnta on lessee's part ; a bargfain and sale, and 
release of the reversion to plaintiff's fiither,and his death in January 1814, 
leaving plaintiff his eldest son and heir-at-law. It then stated that plaintiff 
being so seized, and the said defendant so possessed '< on the 25th 
March, 1828, at &c ; dE824. 17s. Sd. late Irish currency, and equal to 
£761. 8s. 2|d. present currency, of the said yearly rent, &c., for five 
years and one half of a- year of the said term, &c., became and was dne,&c.; 
eontrary, &c" As to £149. 19s. 6d. one year's rent, ending Mardi 
1828, defendant demurred ; for the lease being made in March 1806, for 
21 years, it expired in March 1827 ; and as to the remaining £674. 
i7s. 9d. Irish., defendant pleaded several pleas, the two last of which 
were the statute of limitation, S & 4 fF. 4, c. 27, s. 42,* with slight 



 3 & 4 FT. 4, c. 27, s. 42, enacts, 
That after the Slst day of Decem- 
ber, 1833, no arrears of rent 
or of interest in respect of any 
sum of money cliarged upon or 
payable out of any land or rent, 
or in respect of any legacy, or 
any damages in respect of such 
arrears of rent or interest, shall be 
recovered by any distress, action, 
or suit, but within six years next 
after the same respectively shall 
have become due, or next after an 
acknowledgment of the same in 
writing shall have been given to 
the person entitled thereto, or his 
agent, signed by the person by 
whom the same was payable, ot 



his agent : provided nevertheless, 
that where any prior mortgagee 
or other incumbrancer shall have 
been in possession of any land, or 
in the receipt of the profits thereof, 
within one year next before an 
action or suit shall be brought by 
any person entitled to a sub- 
sequent mortgage or other incum- 
brance on the same land, the person 
entitled to such subsequent mort- 
gage or incumbrance may recover 
in such action or suit the arrears of 
interest which shall have become 
due during the whole time that 
such prior mortgagee or incum- 
brancer was in such possession or 
receipt as aforesaid, although such 
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▼ariations in each. To these plaintiff demarred. Joinder .^•^Coansel 
for the plaintiff was about to commence, asserting his right as having 
the principle question, bat the defendant's counsel thought otherwise, 
and the Court ruled with them. Plaintiff then allowed the first de- 
murrer, and that on the statute of limitations was now argued by 

Mr. Napier for the demurrer. — The question depends on the con- 
struction of the 42d section of the 3 £t 4 FF. 4, c. 27. This action is 
brought against defendant as lessee, on his covenant for arrears of 
rent ; therefore it is a mere personal action. The true construction of 
the statute is, that it applies only where the land is to be made debtor. 

Wherever a periodical sum is sought to be recovered, as a charge on 
land, the statute applies, but not where you go on a personal or collateral 
security. This statute extends to England and Ireland ; there is a 
subsequent one for England alone, 3 8( 4 IV. 4, c 42. We may con- 
sider this case as if in England before that act. In Murray v. India 
Campania (a), Abbott, C. J., says, " The several statutes of limitation, 
being all in pari materia^ ought to receive a uniform construction, notwith- 
standing any slight variations of phrase, the object and intention being 
the same." There are two classes of statutes of limitation ; one relating 
to real property, the other to personal actions. The first statute was the 
32 H. 8, c. 2, which related to real property generally, and in express 
words to avowries for rents, suits and services. There are several 
matters within the express language of this act held not to be within 
its meaning, amongst others, rent upon indenture^ Co. Litt. 115 a, and 
other cases in 2 Inst 95-6. In these instances the title and object of the 
act limited the generality of its language. The 21 Jac. I. c. 16, is the 
next io order of time. It provides for a limitation in several personal 
actions, also for one or two matters omitted in 32 H. 8, and contains a 
provision for " all actions of debt for arrearages of rent." In Freeman 
T. Stacy (6), which was a count on a lease by indenture for one and 
twenty years rendering rent, and in debt for arrearages due more than 
six years before action brought, the question arose on a special verdict 
whether this was within the 21 Jac. 1, c. J 6. Lord Richardson, C J. 
at first was of opinion that being within the express words, it was 
within the enactment ; but afterwards, mutata opinione, agreed with 
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Where both 
plaintiff aud 
defendant de- 
murred ; Held 
that the party 
who first de- 
murred had the 
precedence in 
argument. 



(a) 5 B. & A. 215. 



(A) Hutton, 109. 



time may have exceeded the said 
term of six years. 

The definition of rent in the first 
lection is, and the word "rent** shall 
extend to all heriots, and to all ser- 
vices and suits for which a distress 



may be made, and to allannuitiesand 
periodical sums of money charged 
upon, or payable out of any land 
(except mod uses or compositions 
belongingtoaspiritual or eleemosy- 
nary corporation sole). 
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the rest of the Coart, that it was not within the act, for two reasons. 
First, the context shews that a specialty debt was not intended to be 
included ; and secondly, the construction put on the word rents in the 32 
H, 8, c. 2. The case of Shervin r. Carlwrighi (a), also shews that these 
acts are to be construed strictly ; I am at liberty here to take both in 
aid to gire a uniform construction. In our case a rested right is sought 
to be defeated, therefore, the enactment should be unequivocal. In 
Buckeridge r. Flight (6), Holroyd, J^ says, '' Where acte of parliament 
▼ary, or take away the rights of parties, they ought to be construed 
strictly.** The principle of construction to be deduced from these cases 
is, that the general words are to be qualified by the title and object of 
the statutes in which they occur. As the law stood upon these acts, 
there was no statutable limitation — for, first, certain rents, suits and 
services within the genus in 32 H. 8: second, freehold annuities : third, 
lagacies (on land) : fourth, portions : fifth, equitable charges : sixth, 
distresses : seventh, actions on specialties. All but the last related to 
real property ; the seventh to personal actions. The 3 & 4 IV, 4, c 27, 
was brought in by the real property commissioners, and professes by its 
title and language to deal with realpfopertyi it consolidates the pro- 
visions of 32 H. 8, G. 2, and so much of 21 Jac, I as relates to realty, 
and provides for the cases omitted in 32 £r. B ; and then provides for 
rents, suits and services, omitted from the statute of Hen. and not ia 
the statute of Jac. The 3 & 4 FT. 4, c. 42, was brought in by the 
common law commissioners, and relates to personal actions, it provides 
for the case of actions on specialties omitted in 21 Jac. 1. By 
this, actions are to be brought within twenty years, and not after. The 
rule of construction deducible from the decisions on the former acts 
clearly excludes our case from c. 27. It is manifest from the definition 
of rent in the first section, that a periodical sum, when sought to be 
recovered merely as a specialty demand, is not within the enactment ; 
therefore, Button t report of Freeman v. Stacy applies forcibly. Take 
the case of a mere personal annuity, without a clause of rent-charge ; 
a mere deed covenanting to pay £100 a-year. Could that be said to 
come within this act? The covenant is simply a contract to pay a 
periodical sum during the continuance of the demise. Suppose a lessee 
makes a deed of annuity, and covenants to pay the annuity during the 
demise, that is not within the act ; the lessor has a double remedy — 
against the land, and a personal one on the covenant. It is like a 
mortgage with a bond collateral. Suppose a clause of rent-charge in 
the deed, but not resorted to, that is not within the act : the rent- chaise 
may be assigned without the covenant; so the rent may be assigned 
by the reversioner, and the assignee may bring debt — he has no remedy 
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aofainst the land. Suppose a bond by sureties for lessee's perforroing 
the corenants. It is not the power of proceeding*, but the electing to 
proceed against the land which brings the case within the act, and the 
personal remedy is not impeached by having another remedy. 

Sir J. Campbell was one of the framers of this act, he was conversant 
with the construction given to tlie former one?, and the reasons which 
respectively caused the previous decisions. The title, object, and con- 
text all combine here. There is no provision for cases of disability, or 
of part payment, but both are provided for in c. 42. If the defendant 
were in England, twenty years would clearly be recoverable. If in 
Ireland, is the plaintiff to have but six? This will equally apply 
whether the lands be in England or Ireland. 

The object of c. 27 was twofold, to simplify the decisions of qnest'ons 
of adverse title, and to reduce the number and amount, and discourage 
the continuance of incumbrances affecting real property. From sec. 1 
to 39 relates to adverse title ; sec. 40, to the recovery of lump sums 
affecting land. Personal legacies are not included. Campbell v. Sand' 
ford (a). Sec. 42 relates to ** distress, action, or^uit," fcc. 

It is manifest these words must be taken distributively, as interest 
conld not be recovered by distress ; and in the latter part of the section 
"action or suit," is expressly applied to proceedings for recovery of 
interest on an incumbrance ; and the proviso at the end of the section 
applies altogether to incumbrances. The effect of sec. 42 will be to 
limit the remedy against land, by action or suit, to six years, leaving 
the personal remedy for the residue. In Pagei v. Foley (&), it was not 
necessary for the Court to decide ; but far as dicia can go, we have very 
strong ones in our favor. — [States here the dicta of Tindal, C. J., with 
two of his brethren in favor of his argument.] — Sir Michael OLoghlen 
has had this question before him in Keily v. Bodkin (c) : he said that 
jodgments do not come within c 27; and in a former part of his judg- 
ment, he reasoned from the title of the act, that it was applicable ex- 
dttsively to actions and suits relating to lands. Bruen v. Nolan (d), 
was principally on the construction of a leasing power — this point was 
but little discussed ; and in Hill v. Hughes, a case in the Court of Ex- 
chequer, in which I was counsel, judgment was given for the plaintiff 
on demurrer to a plea as here, the defendant declining to argue it. 
In the 10th voL of the Law Magazine^ p. 358, in the note, *' This act is 
said not to include rent reserved on common leases ;*' the same is re- 
peated in p. 360. The question has not been decided in England ; but 
with such strong dif^a in our favor we should give it careful consideration. 

Mr. Smith, Q. C, and Mr. Charles Andrews, contra. In construing 
sec. 42, our reading is to connect ** no arrears of rent" with the sub- 
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seqnent part of the sentence, to which it roust refer ; thus, no arrears 
of rent shall be recovered by any distress, action or suit, but within 
six years next after the same shall become due : the word rent being 
used without explanatory words, applies to lands. One construction 
contended for, on the other side, is to connect *' arrears of rent'' with the 
passages immediately following, which would be rery ambiguous. 
What would be the meaning of " no arrears of rent** in respect of any 
legacy ? Taking the words separately they are plain, and apply to all 
cases of rent on demise, contracts under seal, or parol contracts. Mr. 
Napier admits that this act applies to rents on parol contracts^ and that 
such cases alone were gover.ned by the previous statutes, and he relies 
on Freeman v. Stacey ; but from the reasoning of the Judges in that 
case it will appear an authority for us. They reasoned, that debt for 
rent should, under the statute of Jac. be confined to cases on parol con- 
tract, because by the context specialties were excluded : and the same 
construction was put on the statute of Jac in Hodaden v, Harridge (a). 
I admit that from the case in ButUmy till the passing this act, there was 
no limit as to suits on specialties ; but there are no express words in 
sec 42 to shew specialties are excluded ; on the contrary, fvom the 
context it appears they are intended to be included, and of such opinion 
was Bosanquet, J., in Paget v. Foley : other specialties are indnded, and 
would the legislature include other specialties and exclude rents ? Look 
to the meaning of '' rent" in the interpretation section ; the word if 
used in a most extended sense ; and that conventional rents between 
landlord and tenant are meant, appears from the word distress. Sec- 
tions 40 and 42 are to be considered together— the former,[applicable to 
sums in gross, limits the period to twenty years. The latter to periodical 
claims, as rents, &c ; and the limit six years is the claim of rent to be 
thus limited and the mere collateral personal security to oontinne* 

With reference to the argument as to personal security, I refer to the 
word annuity in the first section ; if annuities were not to be barred, 
the word rent-charge would have been used instead. With respect 
to the cases which have been decided in this country, M*Kieman v. 
Halliday (b) is an express authority ; there Burton, J., said that Pad- 
don V. Bartleti (c) was an authority so much in point, that the Court 
would decide without going farther— and that case was not carried 
farther, (as it probably would by Mr. Napier^ if he hoped to socoeed,) 
by bringing it to a Court of Error. The only other Irish case is Bruen v. 
Nolan; that action was brought exactly as this, and there cannot be fthewn 
a distinction between the two. There we satisfied the Court that the 
dicta of the Judges in Paget v. Foley were only extra-judicial opinions, 
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and Bot mach weight is to be given to the extra-jadicial opinions of any 
Judge : indeed, the only argument advanced on the other side is, that 
a subsequent act was passed in England, repealing chap. 27, but that act 
does not extend to this country. 

Mr. JfofioAan, in reply, said he could not add anything to the argu- 
ment of Mr. Napier on the question whether the statute at all applies 
to rents reserved by deed, except the great improbability of the 
legislature repealing chapter 27 by chapter 42 ; therefore, it was the 
duty of the Court to endeavour to reconcile both acts ; and that could 
be done by confining the former to proceedings directly against the land. 
It might possibly be held that in Replevin, the case in the Queen's 
Bench, though the rent were reserved by indenture, the party was not 
entitled to more than six years. But where the proceeding is not im- 
mediately against the land, but against the person and personal estate, 
it is different. I do not concede anything maintained by Mr. Napier ; 
but even if his argument could not bear as to distress for rent, the 
statute would have no application to personal aistions. Most of the 
purview has relation to real estate. It may be true, that if a tenant 
owing a large arrear of rent, assign the land, the assignee may be 
chargeable with only six years, yet the assignor is liable for all if re- 
coverable under the covenant, The first section defines the words lands, 
rent, &c, ; the second enacts, that no land or rent be recovered but 
within twenty years. This means where the action is to assert title. 
Mr. Smith argues, that with respect to mortgages, they are created by 
spedalities, and that, therefore, specialties were within the contemplation 
of the legislature ; but it is an admitted opinion, that if the proceedings 
OB the mortgage were not against the land, but on the personal covenants, 
he is liable to the full arrears. 

A subsequent act in the same session, or a subsequent clause in the 
same act, may repeal a prior one. But if there be a number of acts, 
where the subsequent one does not repeal the prior, you must construe 
both so as to make them consistent. By section 41, no action shall be 
brought for arrears of dower longer than six years. That is necessarily 
against the land, it cannot be against the person. By section 42, " no 

arrears of rent, or of interest in respect of any sum of money charged 

upon or payable out of land, &c., shall be recovered but within six years 
"after the same shall have become due." If, in all the other sections, 
the leg'islature have before them cases against the land itself, will you say 
that here the act extends to a case where the action is against an in- 
dividual ? In chap. 42, twenty years are given for several diflferent actions 
on specialties ; taking the two acts together, if an action for di:* tress be 
brought in England it must be decided as governed by chap. 27, for 
there is no provision for Replevin in chap. 42. The grand difference 
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between the acts is, that the first relates to acti6ns concerning land, ibe 
other to personal actions. The reasoning of Tindal, C. J., in Paget v. 
Foley, as reported in 2 Bingham, N. S. 688, reconciles the two acts, and 
shews that they do not conflict respecting rents reserved by lease. 

There is another ground on which I have your lordships deliberate 
opinion, that we are entitled to succeed here, even if section 42 apply 
to proceedings against the defendant. That we are entitled to recover 
six ye^rs, Foley v. Dumas (a) is exactly in point— .[States the facts and 
compares the two cases] •» We are within the very terms of that case. 
The cases in the Qoeen*s Bench and Exchequer do not conflict with 
Foley V. Dumas. In one the rent was sixteen years in arrear, in the 
other four years, and the Courts decided that only six years could be 
recovered. 

Cur, advis. vulL 

(u) Smythe, 7S. 



Tuesday, Januarj^ lAth. 



DEMURRER- PLEA DING. 



Thomas and Patrick Rvan r. Samuel Youko, and others. 



A plea com- 
mercing as au 
•'■ur to the 
.vh.>U of a 
• <uiit or avow* 
r), I'lt after- 
wnr«J' profess- 
ing to answer, 
and answering 
only a part: — 
Hrh* good, on 
pf'Tieral de- 
miiTrer. 

.»., mA/;— It 

would be bad 
vn Hpecia' de- 
nirifr. 



This was an action of replevin. The defendants pat in several avow- 
ries, which stated the takings to have been for rent in arrear. Tq these 
there were several pleas in bar ; and to the fourth plea, to the second, 
third, and fourth avowry respectively, defendants demurred generally. 

The second avowry stated the taking for £94. Is. Sd. sterlingi one 
and a half year's rent due by plaintifl^s to Samuel Young. To this 
plaintiffs pleaded three pleas, covering the entire sum claimed. The 
fonrth plea to the second avowry began tlius : — " And for a further plea 
<* in this behalf to the said second avowry, &c., the said plaintiffs, by 
** leave of the Court,'* he. ; and then, in the body of it, covers only part 
thus, " say, that as to the sum of £74. 8s. 6d. sterling, parcel of the 
" said rent therein alleged to be due, &c., the said Samuel Young, &c., 
** ought not to avow, &c., the taking, &c., because they say, that as to 
<* the said sum of £74. Ss. 6d., parcel of the said rent in the said second 
** avowry, &c., plaintiffi say," &c., and concludes with verification and 
prayer of judgment. 

The third and and fourth avowries were similar, with slight varia' 
tions, as to the quantity of land and the sum due ; and the fourth plea 
to each was similar to that to the second avowry. 
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Mr. Haichelly Q. C./ with whom was Mr. Hobartj for the demurrer. 
The plea commences as a plea to the entire avowry, and then covers 
bat part. The rale is, that a plea must answer the whole of the plea 
or count it professes to answer. Co. Lit, 303, a ; Asku v. Sounder- 
son (a) ; Woodward r. Robinson (b). In 1 Saunders, 28, all the law is 
laid down, and several authorities referred to. In a note to the last 
edition, the editors say, *< It has been decided, that where a plea begins 
"as an answer to part, and contains in the body of it an answer to the 
** whole, the plain tiflP may demur ;" and they refer to Gray v. Pindaric). 
— [Chief Justice. The first part of the plea is about the leave of the 
Coart ; it is after that it goes to the starting part. Can any one read 
the first ten lines, and fail to perceive that the plea professes to answer 
bat a part? It would, indeed, be better had it been otherwise.] — But 
not being so, the plea is bad, as it begins to answer the whole, and 
answers but a part. — [^ Chief Justice. Yes, if unequivocally so; but 
if there be a doubt, the Court will struggle against allowing such objec- 
tions. Would it not have been better to try a special demurrer ? 
Johnson, J. Does not the plea also close as a plea to the entire ? But 
suppose this £94 were divisible, and that, in separate pleas, the whole 
was covered, would not each conclude as this does?]-— I doubt it. In 
trespass, assault, &c., the old forms began thus—" Defendant, as to so 
mach," &C. ; he should specifically describe the particular facts, &c. 
which he means to cover. 
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Mr. J* C Walker and Mr. Napier, contra, — We admit the plea in- 
formal, bat, at all events, not subject to general demurrer ; and they cite 
Harvey v. Grabham (d). Lord Denman's judgment, page 73, is precisely 
io point. Mr. Napier also referred to Kerrigan v. Newcomen (e). 

Chief Justice. — We think, on the whole argument, the demurrer 
mast be overruled. 

ToRRENS, J.^In the language of the old pleaders, it is a naughty plea. 

Demurrer overruled. 



(a) Croq. Eliz. 434. (c) 2 Bos. & Pul. 427. 

{b) 1 Strange, 302. (d; 6 Adol. Sc Ellis, 61. (0 4 Law Rec. N. S. 211, 
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Tuesdaj^, Jan, 2ltL 

PRACTICE— NEW TRIAL MOTION— SUPPLEMENTAL 

AFFIDAVITS. 

Administrator of Kblly v. Dolphin. 

The Court will Mr. J. D. FiTZOERALD applied for liberty to file a sapplemental affidavit 

not allow ad- 

ditional affida- ^^ ^^® P^^^ ^^ ^^® defendant, in answer to the affidavit filed on the part 
b^^ ih ^ ^!t^ ^^ ^^^ plaintiff, to resist the motion for a new trial, and grounded his 
making a mo- application upon the special circamstances of the case. The plaintiff, at 
tcTtiieaffidaWt ^^® ^^^^^' impeached a particular document as fabricated, and obtained a 
filed to resist yerdict on that allegation. The case made by the affidavit of the de* 
but if, upon fondant, to support his motion for a new trial, was directed entirely to 
beuing ^e disprove the case made by the plaintiff upon the trial ; but in the answer- 
Court think it ing affidavits of the plaintiff, he abandons his former case, and sets up 
baTewiS'th ®°® entirely new and inconsistent therewith. The defendant seeks to 
be granted so be allowed to file a further affidavit, undertaking not to put forward any 

new matter, but to confine it to a denial of the new matter put forward 

by the plaintiff. 

Mr. J. H. Bhke, Q. C, resisted the motion. 

The Court refused the application, as contrary to the established 
practice ; but added, that if, upon the discussion of the motion for a new 
trial, they thought it necessary, they would then give liberty to file far- 
ther affidavits. 



Wednesday^ Jan. 22d, 

LEASING POWER— CONSTRUCTION— LEASE OF LIVES 

RENEWABLE FOR EVER. 

Joseph Smith and Wife v. John Clarke and others. 

Q«tf rc--Whe- ^His was a case directed by the Court of Chancery, in a suit there insti- 

lives, with a tuted between the parties here, for a renewal, for the opinion of this 

pcrpehial re- Court, upon the question, whether the indenture of lease and release, 

newaljbeaya- |^qj the covenant therein contained for the renewal thereof, dated the 

of a po^^er to 10th day of November, 1783, was warranted by the leasing power con- 

lease rl>y per- tained in the indenture of marriage settlement, or indenture of lease and 

the particular release, dated the 26th of June, 1781, and executed on the intermarriage 

srtS^m'int),' * of Thomas and Mary Palmer ? 

" for any term 

<* of lives or years coniiiBtent with their respective interests therein." 
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By indenture executed on the marriage of Thomas Palmer, jun. and 
Mary Palmer, dated the 26th June, 1781, several lands, including those 
of Tuhrid, or Tnbrit, were conveyed to trustees upon certain trusts, in 
the usual course of strict settlement, viz., to Thomas Palmer for life, 
with remainders over. The lands comprised in the settlement were 
therein recited to be held hy the settlor at that time under different 
tenures, as recited in the settlement: — the lands of Kilbalyskea in fee ; 
other lands under a fee-&rm grant ; the tolls and customs of the fairs 
and markets of Shinrone under a Crown grant ; Magherymore, Clareen, 
and others under a lease for the residue of a term of 999 years ; part of 
Carrygotain under a fee-farm grant ; and the lands of Tubrid or Tubrit, 
the lands in question, for three lives, renewable for ever ; the remaining 
lands under a lease for three lives, without a covenant for renewal. 

The case stated, that in the said settlement there was the following 
leasing power : — " Provided also nevertheless, and it is hereby declared 
*< and agreed by and between all the said parties to these presents, that 
" it shall and may be lawful for the said Thomas Palmer the younger, 
<< and all and every other person or persons to whom any use or estate 
" is or are hereby limited, when they shall respectively be in the actual 
<< possession of the said towns, lands, and premises, or any of them, by 
'' indenture under their respective hands and seals, to demise or lease 
** the said lands and premises, or any part thereof, to any person or per- 
" sons, for any term or number of lives or years, consistent with their re- 
^ tpective interests therein^ to commence in possession and not in rever- 
" sion, remainder, or expectancy, and so as in every such lease of all or 
^ any part of the said granted and released premises, the best and most 
'* improved yearly rent that can be reasonably had or obtained for the 
" same, shall be reserved and made payable, without taking any sum or 
** sums of money or other thing by the way of fine for the making any 
" such lease or leases, and so as none of the said leases be made dispun- 
" ishable of waste, and that in every such lease there shall be contained 
" a clause of re-entry for non-payment of rent to be thereby reserved, 
" and so as the lessee to whom such leases or lease shall be made do 
<*sign, seal, and execute counterparts of such lease or leases, any thing 
*' herein contained to the contrary notwithstanding." 

The said marriage took effect, and there was issue, one of whom, the 
defendant Mary Clarke, is now alive. 

By indentures of lease and release of the 10th November, 1783, the 
said Thomas Palmer, then tenant for life under the said settlement, de- 
mised the lands of Tubrid to Amos Palmer, for three lives therein 
named (other lives than those for which the settlor held), with a cove- 
nant by the said Thomas Palmer, for himself, his heirs and assigns, 
"That upon the death of the lives in the said indenture named, or any 
" of them which shall first happen, and upon the said Amos Palmer, his 
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1840. « heirs or assigns, within six months after the failare of snch life, pay- 
" '"^ ^ ^^^ ^^^ Thomas Palmer, his heirs or assigns, the sum of £5 as 
^^ " a fine for each and every life which shall happen to die, and paying all 

CLARKE. ''rent and arrears doe, and nominating a new life instead of the person 
<*so happening first to die, the said Thomas Palmer, his heirs or assigns, 
*' shall or will add such new life in place of the one so failing, and so 
'* from time to time for ever upon the failnre of each life." 

The settlor's interest in said lands of Tubrid was still subsisting, and 
the case states that the said lease was in all other renpects conformable 
to the leasing power, save that on which the question arose. One of the 
lives named in the lease of 1783 having died, and the defendants having 
refused to renew, a bill was filed by the plaiutifi^ against the defendants 
in the Court of Chancery, praying for a specific performance of the co- 
venant to renew, which has produced the present case. 

Mr. IVm, Smith, for the plaintiff's.— -The question raised by this case 
has not yet been the subject of judicial decision. There are two cases 
very similar, but in which no decided opinions were given by the Court. 
O" lirien v. Gnerson(a) was the case of a settlement of a single deno- 
mination of land held under one title ; consequently the present case is 
much stronger, as here almost every species of tenure occurs. In that case,^ 
the words of the power were, ^< To lease for any number of years or 
'^ lives consistent with his interest, at the best," &c. Lord Manners, in 
his judgment, p. 332, says, " Was this lease made contrary to the power 
" of leasing given by the settlement ? Of this I entertain great doubts, 
" so much so, that I would not have decided the cause upon that ground, 
" until I had first taken the opinion of a Court of Law upon it." In Hackei 
V. Hobart(b), the power to lease was, " For any term or terms consist* 
" ent with the estate or term for which the said lands, &c. shall be then 
'< held, all or any part or parcel or parcels thereof, in possession and not 
<\in reversion." There is a close resemblance between this and the pre* 
sent case. It was not, however, necessary there to decide the question, 
the bill not praying a renewal; butjov, C. B., says, in page 296, "I 
'* have not made up my mind whether, upon this power, we ought to 
" decree a specific renewal or not." The present case must, therefore, be 
determined by the ordinary rules of construction, in the absence of any 
precise decision on the point. When this case was before the Court of 
Chancery, the Lord Chancellor expressed himself strongly in favor of 
the lease, and the case was directed at the suggestion of the defendant's 
counsel. 

Suppose the words, " consistent with their respective interests 
therein" were omitted, as these are the only restraining words, it can 

(a) 2 Ball & B. 323. {h) 1 Jonci, 288. 
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scarcely be contended but that the party could make leases for any 
period, and, consequently, he could make the lease in question. In 
Mmkerry v. C/«>inery, particularly reported in the Appendix to the last 
edition of Sir Edward Sugden s work on Powers, the words of the power 
were, " For any term of lives or years, with or without covenants for 
** renewal." Sir Edward Sugden adopts the opinion of Joy, C. B. most 
fully, which, although to a certain extent extrajudicial, is entitled to 
high respect. In observing on that case, Joy, C. B. says, ** Nothing 
"can be more extensive; the only limit to the power of disposition is, 
'* that he shall not alien the fee, so as to part with the reversion or 
" seigniorial rights." 

It will, perhaps, be contended on the other side, that the words, 
"consistent with their respective interests," according to their strict 
grammatical construction, must refer to the respective interests of the 
tenant or tenants taking tiie particular estates for life. If this be the 
construction, the power will be altogether unmeaning and inoperative, 
as it will not confer any right or power beyond that which each tenant 
for life would have without it. If any rational construction can be given 
to this power, the Court will adopt it, rather than hold it nugatory. In 
Atkinson v. PHsworth(a), Yelverton, C. B., in delivering judgment, lays 
down the rule with great clearness. He says, " No words in any deed 
"or instrument which may have a significant and operative meaning, 
" without injuring the natural and obvious sense of any other part of 
" the deed or instrument, shall be rejected as nugatory and redundant." 
Therefore, without rejecting those words, the Court may read " their* 
" the ;* and it would appear that the latter word must have been intended 
by the parties, and that " their* is a clerical mistake ; and the word 
interests may be fairly construed estates, t. e, the estates the subject of 
the settlement. That the intention may be collected from the recitals, we 
learn from Bailey x. Lloyd (b). Here the settlement recites the difierent 
interests as stated in the case. Almost every variety of tenure is made 
the subject of settlement ; some of the denominations of lands are held 
in fee, some for lives with covenants for perpetual renewal, one for 999 
years, &c. Therefore, their should be construed the. The lands of 
Tnbrid, held by the settlor for three lives renewable for ever, were, by 
the lease of 1783, demised for three different lives, with a covenant for 
perpetual renewal. Had this lease been for the same lives, it would not 
have been within the power under a diffierent construction from that 
for which I contend. The tenant for life could not make a lease for 
seven, or even for one year certain, having power to grant only for his 
own life the extent of his interest. — [Ball, J. What do you say to 
that part which prescribes that no fine shall be taken ?] — That question 
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\^W dncM not arise, an the case states that the lease is in every respect, save 

"^ "•^ ji; tn t'h- I •" 'li . r the term, according to the power. The case of 
y . 'A 'V \_ : / ///, .,;/ (a) is, however, quite io point. It is there decided 
. . .K . t' '»^ ''••'* \' •''*»' '>• a power, " without taking Jines,' do not apply to fines 
: >i rfueva! pursuant to a covenant; and in Taylor v. Hordes {b\ Lord 
Mansfit'ltl held, that renewal fines are part of the annual profiu, and 
equally for the benefit of the remainder-man. They are, in fact, an ad- 
ditional benefit to the remainder-man, as, besides the fines, the best im- 
proved rent must be reserved at the time of making the original lease. 

Mr. Moorey Q. C, and Mr. Holmes^ contra, — On the hearing of this 
cause in Chancery, it appeared that the same question on the same set- 
tlement had arisen before Lord Manners, in Spunner v. Clarke, — [Mr. 
Blake, The Chancellor called on Mr. Warren or Mr. Armstrong for 
the particulars of that case, when, they being unable to g^ve them, his 
Lordship said he would not give it any consideration. The lands there 
were in fee.] — There are two questions sent here: one, the validity of 
the lease, which we cannot controvert — it is not impeached in the plead- 
ings ; the other, the validity of the covenant, which we do. This set- 
tlement evidently contemplates successive new leases to be made in pos- 
session by the tenant for life, while it is contended that the first tenant 
may make one, binding the inheritance for ever ; such a construction is 
so contrary to the general terms of leasing powers, that unless coerced, 
the Court will not allow it. The general object of such powers is to 
secure tlie interest of the estate and of tho successive owners. A power 
to demise or lease in itself means to lease in possession, Coppleston v. 
I Hern (c) ; while here, an agreement for future leases is sought under 
It. Suppose the tenant for life made only the covenant for renewal, 
would that be a due execution of the power? The power does not au- 
thorise an assignment which has been made here.— ^[Torrbns, J. That 
would be, if the party granted fur the lives named in his own lease.]] — 
It is clear the party could not make a lease in reversion or infuiuro, 
\h\i it is said he may make a covenant to the same efiFect. This case is 
like a demise for 100 years, and a covenant to renew at the end for ano- 
ther 100, which would be clearly a lease in reversion. 2 Svg. on 
Powers, 368, Lyn v. Wyn (d). Could it be contended that a fee-fisu-m 
grant could be made of the lands held in fee? 

The true meaning of this power is, that the parties may make leases 
consistent with their own interest, if the covenant be good on the no- 
mination of new lives within six months, it would be good within six 
years. The power also requires a clause of re-entry ; how can the Court 

(a) 3 Lnw Tec. N.S. 166. (/J 1 Burr. 121. 

(')5M.&S. 40. (d Bridg. by Ban. 131. 
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g-ire effect to that, when the party may not loose his right of renewal ]8iO. 
for six months or six years after the demise determines ? It has been 
held in this Court and in the Queen*s Bench, that a clause of surrender 
introdaced into a lease, and not warranted by the power, vitiates the 
lease. I do not take the law to be settled on the point, but we have a 
right to make use of it. Jack v. Creed(a\ And how does a covenant 
for renewal diflPer, when the tenant is not bound to renew ? It is said, 
if the power were without the words, "consistent with their inte- 
rests," it would authorise any lease; but the contrary is held in 
Berry v. White (6), and Brumley v. Bettison (<?). 

We admit there is not much authority upon this subject. The first case 
19 O^Brien v. GriersoUf referred to by Sir Eldward Sugden in his work 
on Powers (d). It does not appear that in that case there was the spe^ 
cial provision which is here respecting leasing only in possession. In 
Wynd/uim v. Holcombe (e) — [States the case]. There it was held that, 
under such a power, the lives must be certain and co-existing. If the case 
of Spunner v. Clarke were about the same lands, there would be no dif- 
ference between the cases: the lands there were Kilbalyskea, part of 
those in the settlement of 1783. The tenant for life made a lease for 
three lives, with covenant for perpetual renewal, and on one of the lives 
dropping, Spunner filed his bill. Tbe single question raised was, whe- 
ther the power warranted the covenant for renewal ? It appears, from 
the notes of the decree, that Lord Manners thought it did not, and dis- 
missed the bill. That case, it would appear, substantially decides the 
present. 

[Mr. Moore sent for the pleadings in Spunner v. Clarke^ and it ap- 
peared, on looking to them, that timber had been demised, contrary to 
the terms of the leasing power, which required the lessee not to be dis- 
punishable for waste.] 

The Court said it was impossible to take that case as an authority. 

Mr. Blake, in reply. — It must be admitted, on the other side, that their 
construction will destroy the power altogether ; but tho Courts always 
endeavour to give full efl^ect to settlements, and especially with respect 
to leasing powers. A doubt once existed on the subject, but the matter was 
set at rest by Lord Mansfield, in his judqfment in Goodtitlev. Finucan ffj, 
where he says, " Powers are now a common modification of property in 
** land, and ns such, are to be carried into effect according to the inten- 
" tion of those who create them ;" and refers to a still older authority, 

(n) 2 Hud. & B. 128. (b Bridg. by Ban. 96. 

(c) 12 East, 30». («) Vol 2, 363, edit. 1836. 

(.; r T. K. 713. (f) 2 Doug. 673. 
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Lord Holt, in the case of Winier v. Lovcdat/ (a). Upon this, I might 
call on ynur LorJsliips to exclude the words "consistent with their re- 
spective interrsls ;" bat it ia not necessary, for you can give them a 
ralional con struct inn, and it is this: — There being several kinds of 
estates, some in fee, some for years, and others held for lives, power was 
given to make leases consistent wiih the natnre of the interest the 
settlor had. It is an established principle, that the donee of a power is 
merHy the instrament for effectnating the intention of the parties who 
create it ; he only declares an estate from the original grantor, and that 
the reinniiKlcr-man is a mere assignee of the reversion under the statute. 
I'/irricoixl V. Oliliiitiw {by- 
It is iiecrssary the words of the power should be taken to have some 
elTcct. and for the rest of my argument I will presume it nag the inlen- 
lion of the settlor to give some power. 

It is said that H-e must read "their" "the," but I think the word 
applies to the interests of all the parties ; and the tenant for life had the 
entire interest, though for n limited time, that is, during his life; the 
taw sometimes contemplates the tenant for life as representing the whole 
estate. 

The meaning given to the words, " consistent with their respective 
interests," is, the whole legal interest of all tlie parties, reserving a re- 
verxiun ; that, therefore, as to the lands in fee, the tenant for life might 
grant a lease for any term ; and as to those for <J90 years, for 900; but 
that of the lands held by the settlor for lives renewable for ever, there 
was no authority to lease for any but lives in being. That very point 
arose in Hacket v. Hobart (c), and the s.-imc argument was used without 
effect. There, when- a settlement of lands held under a lease of lives 
renewable for ever, gave power to the tenant for life to demise " for 
any term, or terms, consistent with the estate or term for which the said 
lundK, ftc.sliall be then held," it was held that the power authorised a 
demise for three lives, other than the lives in the head lease ; that is, that 
there eould be carved out of the interest of the tenant for life, n good 
leaso to his tenant. The argument is, that the tenant could not do so, 

hut in that case the lease was held good [Ball, J. That was at the 

Kijuity sideof the Court of Exchequer.]— It is admitted the lease here is 
good at law for the livm in it, but they say the covenant is a fraud on 
the reniainder-raan. It is sufficient for me to shew it was not a fraud 
on the power. 

It has licen argued, that in a case like this, the Court caa deal only 
with the ii'i'al estate, and that although a man may bind his heirs, &c, 
Ik- raniiiit liind the remainder-man, and that even an improper covenant 

(■■) Carlh. 42!'. (J.) 3 M. & S. 382. 
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cannot aroid the lease ; but, I admit, that doctrine is not upheld, and the 
Courts hare said, that if the covenant be a fraud on the remainder- man, 
the lease was void ab initio^ Doe v. Sandham (a). But unless the 
lease be a.frand, it cannot affect the lessee who has given consideration. 
I go thus far with Mr. Moare^ that as to the fee-simple property, the 
tenant could grant for any number of years, reserving a reversion, and 
the best rent, and so as to the lands held for years, if 1000 years, for 
999 ; so, I say, where held for lives renewable for ever, he could grant, 
and covenant to extend the interest ; and if he might make a lease for 
any term of the lands in fee, why not exercise a similar right over 
the lands held for lives ? The covenant does not convey the estate, 
though it is an ag^reement for perpetual renewals, and that is no more 
than the settlor intended. What fraud would it be to make a lease for 
99 years of the fee-simple lands, and contract to make a similar lease 
at the expiration of that ? And what difference between that and our 
case? Wheatley v. Creed (6), and the cases of Peters v, Masham{e)^ 
HamiUon v. Royse (d) and Doe v. BetHson (e), there referred to. 
Here he could go through each clause in the power, and satisfy the 
Court respecting it, although it was agreed by the parties that but the 
one question should be discussed. As to the taking of fines — there is 
no fine here at the making of the lease, and I broadly aver that such 
fines as are here reserved are not contrary to the leasing power. TuthU 
V. Adamson (f). There is a multitude of cases which bear upon ours ; 
though I admit this particular point has not been decided ; and unless 
your Lordships say that there has been a fraud on the power, I say, in 
the words of Lord Mansfield, you cannot say it vitiates the contract. 

Cur. €ui, vulL 



1840. 




(a) 1 T. R. 705. 
(c) 1 Fitzg. 157. 
(e) 12 East, 305. 



(6)2Hud. &B. 128. 
(d) 2 Sch. & L. 332. 
(fj 3 Law Rec. N. S. B6. 



Friday, January 24M. 

SETTING ASIDE PROCEEDINGS— PROSECUTION FOR 

PERJURY. 

COMERFORD V. BURKG. 



Mr. Macdonagh, on a former day, obtained a conditional order to set If it appear 
aside the parliamentary appearance and all subsequent proceedings in (^^^^^ ^^x, the 

defendant wa^ 
not served with proceas, the Court will, on the affidavit of defendant, that he is readj to 
prosecute the proces^-perver for perjury, order his affidavit off the file for the purpose; the 
costs to abide the event. 
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ibis cause, the writ never having been served, nor having come to the 
bands of the defendant ; and that the alleged service may be deemed a 
nallity, and to take process-server's affidavit oflF the file, to prosecate him 
for peijory. 

The facts are as follows: — Defendant was acceptor of a bill of exchange, 
drawn by one John Prendergast, in 1832, on defendant. The affidavit 
of defendant stated, amongst other things, that he never received infor- 
mation of any legal proceedings until September, 1839, when he was 
told of an ezecntion against him at plaintiff 's suit, and that there had 
been judgment against him in Michaelmas Term, 1838, grounded on the 
affidavit of the process-server, which stated that he served a writ of 
capitis ad respondendum in August in that year, on defendant in person, 
at Binghamstown, county of Mayo. Defendant's affidavit, supported 
by that of the Roman Catholic Clergyman and several others, distinctly 
negatived the process-server's affidavit, and stated reasons for marking 
the fact of the defendant not having been at Binghamstown that day. 
The affidavit also stated that defendant has a good defence upon the 
merits. 



Mr. Jenningsy to shew cause. — All the proceedings have been regular. 
The defendant cannot set aside these proceedings until after prosecuting 
the process-server. 

Mr. Macdonagh, — The Courts once held, that though defendant 
swore, negativing the service, yet. without an affidavit of merits, they 
would not grant liberty to the defendant to appear and plead to the de- 
claration ; and they also imposed the terms, that the party applying 
should pay the costs of the judgment and subsequent proceedings : but 
the recent practice, both in England and Ireland, is quite different, and 
referred to several ^English cases: Johnson \. Smaliwood(a)i Phillips 
y. Ensell{h)i Morris v. Coles (c). The old course led to continual per- 
jury. All the modern cases shew that it is sufficient for the party to 
swear that he is advised and believes he has a good defence upon the 
merits, and sufficiently to negative the allegation of service, and that he 
is ready to prosecute the process-server for perjury. There are several 
cases in the late reports sustaining this : Wilson v. Wilson (d), Persse 
V. Johnson (e), Smith v. Kelleti (f). 



Per Curiam. 

Let the affidavit of William Malley, the process-server, be taken 
off the file and hand handed over to the Clerk of the Crown of 



(a) 2DowP.C. 588. 
(0 2 Dow P. C. 79. 
(f) 1 Jones. 



(6) 4 Tyr.812 ; 1 Mee8. & Ros. 374. 
(rf) Batty, 60. 
CO 1 Crawf. Se D. 462. 
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the coanty Mayo, to enable the defendant to prosecute the said 1840. 
process-server for perjury, defendant undertaking to prosecute v-^^-so^ 
him at the next Assizes in and for the county of Mayo, remain- comerford 
der of motion and the proceedings to stand ; and that the costs 
of motion and of the proceedings do abide the event of the pro- 
secution. 



V. 
BURKE. 



Thursday, January 30/^ 

PRACTICE- DEED OP SUBMISSION—WITNESS'S 

AFFIDAVIT. 

Short ALL v, Moran. 

Mr. Brewster, Q. C, applied for an attachment against Patrick Moran, A witnesi to a 
for not making an affidavit to verify the deed of submission to arbitra- gionto arbitra- 
tion in this cause, or that it may be made a rule of this Court without tion refused to 

' , . . . venfy said 

snch affidavit. In this case, an action was pending between the parties, deed by affida- 
and it was mutually agreed to refer the matter to Thomas Pack, Esq., ^rcumstaDces 
the Mayor of Kilkenny. Accordingly, a deed of submission was pre- of the case, the 

deed was made 

pared; the execution of it by the plaintifip, on the I4th of June, 1839, an order of 
was witnessed by Thomas Bibby. He brought it to Patrick Moran, the ^^^'^'^j**'®^' 
attorney and brother of the defendant (who also prepared it), to have it 
executed by defendant. He said, if entrusted to him he would have it 
done, as his brother had a great dislike to see strangers. It is sworn 
that the deed is the hand-writing of Patrick Moran ; that the signature 
of the defendant is his hand- writing ; that the matter was carefully dis- 
cussed before the arbitrator, and that he gave his award last summer, 
and that this allegation of Patrick, it is believed, was a mere pretext. 
Notice has been served on the proper parties. 

DOHERTY, C. J. 

I do not see that the rule is inflexible requiring the affidavit to verify; 
suppose the party were dead : if there be any thing unforeseen, the 
party can come in. 

Order absolute — That the deed of submission, dated the lith 
June, 1 839, be filed and made the order of this Court ; and let 
petitioner be at liberty to proceed on said deed and order, as 
if the execution of said deed by John Moran and Oliver 
Shortall, the executing parties thereto^ had been proved by 
affidavit. 
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Friday^ January SUl. •' 

SCIRE FACIAS— STATUTE OF LIMITATIONS. 

Kelly v. Heir and Tertenants of Croghan. 

Judgment of ^'^^ WORKMAN applied for liberty to issae a scire facias to revive a 
•Dini^, 1817, judgmeotof Trinity Term, 1817. The judgment was obtained as of 
1836. Set. fa, that term against John Croghan, and re*docketted in Trinity Term, 
but^m> farther ^^^^' Principal, interest, and costs are still due. In Michaelmas, 
proceediugs.-^ 1831, this Coort gave liberty to issue a scire facias against the same 
to i^sue ^ano- parties who are now defendants, for which a writ issued in December, 
ther «cr./(0. 1831, returnable in January, 1832. Said writ was duly delivered to the 

sheriff of the county of Roscommon. Plaintiff's affidavit stated, on 
belief, that all the parties were served, but the writ was never re- 
turned ; that the sub-sheriff who acted at the time is dead ; and that 
every exertion was made to procure the writ from his representatives. 
All the particulars are entered in the seal-book, and he referred to 
Maziere v. Oldis(a), 

Per Curiam. 

Let the plaintiff be at liberty to issue a scire facias against the 
heir and tertenants of John Croghan, without prejudice to any 
question arising on the 3 & 4 ^. 4, c 27, s. 40.* 

(a) 6LawBec. N.S. 296. 

'Fide B0Uon ▼. Armstrong , 6 Law Bee. N. S. 37 ; Palmer ▼. Algeo^ l^Jebb & S. 601 ; 

Graham t. Shate, 1 Ir. Law Rep. 373. 
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Tuesday, May 28^* 

Lessee O'Suluvan v. M'Swebny. 

STATUTE OP LIMITATIONS (3 & 4 W^ 4, c. 27).— ADVERSE 

POSSESSION— EJECTMENT. 

This was an ejectment on the title, brooght as of Easter Term 1838. Adverse pos- 
At the trial which took place before Mr. Richard Moore, Q. C, ff'^^i;!!!'^?. 

* ' ^ ' the meaning oi 

at Tralee Summer Assises for 1838, the lessor of the plaintiflF, in the I5th sec. 
support of his title, proved that one Sylvester 0*Sallivan, com- ^y^^ ^^ 27 is 
monly called MacFinin Daffe, was seised in fee of the Island of ^^^ ^° adyeree 

possesion for 
Shankie, in the declaration mentioned, and died seized thereof, in the twenty years. 

year 1809, without issue, leaving the following persons his heiresses-at- Htfd ytherefofe 

law ; — his sister, Mary Anne Brown, and his four nieces, the daughters sion for twenty 

of hia deceased sister, Elissabeth O'SuIlivan, namely, Margaret, Ellen, ^a^^^'^'^^'^of 

Mary, and Elisabeth O'SuIlivan. It was also proved that Margaret rent or an ac- 

had married the lessor of the plaintiff, Justin O'SuIlivan, in the life- oftitle wassuf- 

t'une of the said Sylvester O'SuIlivan, and that Ellen had married one ^^^^^\ ^_^^^ 

* an ejectment 

Sylvester O Sullivan the younger, and that upon the death of the said brought for the 

Sylvester O'SuIlivan MacFinin Duffe, the son of one Richard O'Sul- [aX^'^where 

livan entered upon the Island and became possessed thereof. the possession 

There was then given in evidence a judgment in ejectment recovered /^e time of the 

in the Court of Exchequer in Ireland, in Trinity Term, in the 50th year po^^'nff ;/ f^e 

^ . ^ ' act. although 

of the reign of his Majesty, King George the 3d, at suit of one gueh posies- 
John Jones, upon the demises followinir, viz., the demise of the said r^° ^^ °^^ 

* o» » . been adverse 

Mary Anne Brown, the demise of the said Justin O'SuIlivan and for a period of 
Margaret his wife, the demise of the said Ellen O'SuIlivan, and ^"^^""^ ^^''"- 
Syl venter O'SuIlivan, her husband ; and the demises of the said Mary 
O'SuIlivan, and Elizabeth O'SuIlivan, by which judgment the said 
John Jones recovered a certain term therein mentioned in the said 
Island. 

The lessor of the plaintiff further gave in evidence, that Mary 
Anne Brown entered into possession of the Island, under, and by virtue 
of the said judgment, aud continued in possession thereof, until the year 
1825, when she died leaving Lucy Brown, the wife of the defendant 
Peter M'Sweeny, her only child and heiress- at-law. It was admitted 
that Mary and Elizabeth O'SuIlivan were both married, and that Mar- 
garet O'SuIlivan had died leaving issue, and her husband, the said 
JnsUn O'SuIlivan the lessor of the plaintiff, her surviving. 

• Trinity Tcrni. 
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Tlie lessor of the plaintiff having closed his case, it was proved on 
the part of the defendant, that the said Mary Anne Brown had been in 
the sole possession or receipt of the rents of the Island from 1810 until 
her death, and that the defendant and his wife had obtained possession 
thereof upon her decease in 1825, and had exclusive possessipn for 
some years past. Under these circumstances, the defendant's counsel 
contended that the plaintiff's right to recover, was barred by the recent 
statute of limitations, 3 & 4 fT. 4, c. 27. 

The learned Judge in charging the jury, informed them, that unless 
they believed that there had been an actual ouster of the lessor of the 
plaintiff, by Mrs. Brown, more than twenty years before the day of the 
demise in the declaration in ejectment, they should find for the plaintiff; 
and that even if they were of opinion that there had been an actual 
ouster in the year 1825, they should find for the plaintiff. The jury 
accordingly found a verdict for the plaintiff. 

The case now came before the Court upon a bill of exceptions taken 
to the Judge's charge. 



Mr. Christopher Coppinger^ for the defendant. — The question in this 
case is whether, under the 3 & 4 FF. 4, c. 27, a possession of twenty 
years against the lessor of the plaintiff is not a bar, although such pos' 
sesion may not have been adverse prior to the year 1825, — in other words, 
whether the possession having been adverse at the time of the passing 
of the act, and the defendants in possession for the full period of twenty 
years, the plaintiff is not precluded and barred by the words of the 15th 
section of that statute ?* — [Pennefather, B. Do yon contend that if 
there had been a possession for twenty years, and only one year of that 
period adverse, the defendants would now be entitled to rely on the 
statute as a bar ?] — Yes, it must be admitted that to support the present 
exceptions, it is necessary to go the length of contending that one year's 
adverse possession, provided it had been adverseat the time of the passing 
of the act, was sufficient to entitle the defendant to the benefit of its provi* 
sions. Before the passing of the act, the Courts were particularly strict as 
to the doctrine of adverse possession, and it was for the purpose of putting 
an end to the difficult questions that so frequently arose with respect to 
the nature of that possession, that the act itself was passed. It is plain 
that by the operation of the statute, that possession became adverse^ 



• 3 & 4 }V, 4, c. 27, s. 16. " Provided also, and be it further enacted, that when no 
" such acknowledfj^ment [is aforesaid, shall have been given before the passing of this act, 
*' aiiil the p(i>si'-. iuii or receipt of the profits of the land, or the receipt of the rent, shall 
** not '»t the time of the p.issinp of this act, have been adverse to the right or title of the 
" ])er^ori c-la-iriiiig to be entitled thereto, then such person, or the person claiming through 
** him, may, uothwithstaiiding the period of twenty years, herein before limited, shall 
** have expired, make an entry, or distress, or bring an action to recover 8uch land or 
** intere.-t, at any lime within five years next, after the passing of this act," 
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which bad not been so previously ; for instance, an exclusive possession 
for twenty years without payment of rent, or a written acknowledgment 
of the right, was made a bar to the recovery of the possession. Unless 
the plaintiff here can bring himself within the saving in the 15th section, 
his right is altogether barred.— [Pennbf at her, B. As the obvious 
policy of the act was to intermeddle as little as possible with existing 
rights, would it not appear to have been the intention of the legislature to 
provide a period of five years, commencing from the time of the passing of 
the act, within which parties might contest their rights in every case 
where there had not been such an adverse possession, as, under the pre- 
existing state of the law, would have barred those rights ? A different 
construction would give the act an ex post facto operation.] — If the 
terms adverse possession in the 15th section be taken to mean an adverse 
possession for twenty years, they would be altogether useless and of 
no effect, for an adverse possession for twenty yeara was sufficient to 
bar the right under the law as it already stood. The construction 
contended for on the part of the defendant is productive of no 
injustice, even in the case of an adverse possession but for a single year 
before the passing of the act, for in such a case the party had five 
months within which he might have brought his action, viz*, from the 
24ih of July, 1833, until the 31st of December following. During 
that interval, it may be fairly inferred, that the legislature intended that 
all actions should be brought in those cases in which the possession was 
adverse at the time of the passing of the act, however short that adverse 
possession may have been. What was adverse possession at the time of the 
passing of the act was to be decided by the old law, and almost invariably 
the old law required proof of an actual ouster to support a case of adverse 
possession. The 15th section was intended to provide for those cases 
where the possession had not the character of adverse up to the period of 
the passing of the act, but where by its operation the possession would 
acquire that character on the very day it passed. In such cases, five years 
were given to the party to assert his right. Such is the view of the statute 
taken in Hayeson Conveyancing^ 4th ed. p. 217. The true meaning of the 
words adverse possession in the 15th section is that which the defendants 
here contend for, namely, that it has no reference to length of time, but 
to the simple question of fact, was there, or was there not, an adverse 
holding of the lands on the day upon which this act passed ? This 
very question arose in a recent case, Nepean v. Doe d. Knight (a)y and 
the Court were there of opinion, that the construction now contended 
for was in accordance with the true meaning of the act. It must be 
assumed, from what appears upon the bill of exceptions, that the posses- 
sion of the defendant was adverse from 18:i^5. Inasmuch, therefore, as 
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(u) 2 M«€rjt. & V^6U. 894. 
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he, or those under whom he derives, were in possession more than 
twenty years, he is entitled to have the exceptions roled in his Aivor, 
and the verdict consequently set aside. 

Mr. Freeman and Mr. Hiekson^ Q. C, for the lessor of the plaintiff. 
There is no evidence upon the bill of exceptions of there having 
been an actual ouster, which is very material, when the Court 
comes to consider the state of the law before the recent statute of limita- 
tions. On the contrary, it appears that it wan upon the demise of the 
lessor of the plaintiff, as well as upon that of Mary Anne Brown, that 
the latter recoverefl in the ejectment, and entered into possession. It 
was a settled rule of the old law, that in the case of co*parcener», joint- 
tenants, and tenants in common, the possession of one was the possession 
of all. The possession of one co- parcener was that of the other, so as 
to create a seisin in the other, and carry her share by descent to her 
heirs, although the other had never actually entered, Doe v. Keen (a) ; 
Co. Litt. 15, a. Where one tenant in common levied a fine of the 
whole estate, and received the rents for nearly five years afterwards, 
without account, it was held not sufficient to warrant a direction to the 
jury, against the justice of the case, to find an actual ouster of the 
companion, so as to require an actual entry to avoid the fine ; Peace- 
able d. Hamhhwer v. Read (6). The authorities are all collected in 
the case of Lessee DowdaU v. Byrne (c). In Reading v. Rawsieme (c/), 
the statute of limitations was held to be no bar without actual disseisin. 

The 15th section of the 3 & 4 fF. 4« c. 27, had in contemplation that 
class of cases, which shews that under the old law, twenty years' posses- 
sion was not sufficient to bar the rights of a party situated as the 
lessor of the plaintiff, unless there had been an actual ouster or dis- 
seisin. In Fairclaim v. Skackleton («), the bare receipt of rent for 
twenty-six years by one tenant in common, without accounting for it 
to the other, was held no evidence of ouster. Reading v. Raweteme; 
Co. Litt. 195, b; 243, b; King v. Scrape (f)^ are authorities estab- 
lishing the same proposition. That the view of the 15th section thrown 
out by one of the Court is the correct one, appears from the case of Doe d. 
Davis V. Williams {(g), — [Pennefathbr, B. There was no adverse 
possession in that case.] — There was none in this. — [Richards, B. Very 
iikely not ; and if that question had been left to the jury, they would, 
probably, have found that the possession by the defendant in 1 825, did 
not amount to an adverse possession ; but no such question was left to 



(rt) 1 T. R. 386. 
(c) Bat. ^1^. 
(e;) 6 ISurr. 2604. 



(6) 1 East, 568. 

id) 2 Lord Raym. 829 ; S. C. 2 Salk. 433. 
(f, 2 Espin. 434. 
(^)5 Ad.&E1.291. 
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them.] — ^There was no evidence of any adverse possession whatsoever 
in this case, as Mrs. Brown took possession of the Island, as we allege, 
merely as our agent.— [Richards, B. Suppose that at the time of 
the passing of the act, there had been an adverse possession of 19 years 
and 364 days,— •can it be contended that it was the intention of the legis- 
lature, by the 15 th sec, to extend the time in such a case beyond the period 
of twenty years, which would have been a bar under the old law, by giving 
the party an additional period of five years within which to bring his 
action ?] — In the case of Doe v. Thompion (a), Mr. Justice Patteson thus 
expresses himself with regard to the 15th section :— << I do not mean to 
'*say that the twenty years must have expired since the passing of the act 
''Section 15 iq>plies to persons who have been in possession so long 
*' that, if their possession had been adverse, they would have acquired a 
''title^.bnt who have held under such circumstances, that the doctrine 
^ of non adverse possession would have prevented such a title from ao- 
** croing. In those cases, the right of action now subsists, by section 15, 
** for five years next after the passing of the act. I think, to make that 
''section applicable, there should have been a continuance in possession 
"of the person who was in for twenty years."-^ [Richards, B. 
Thai is precisely my view of the 15th section.]— The above observa^ 
tions of Patteson, J. are exactly descriptive of the circumstances under 
which the possession was held in the present case ; and such, also, is the 
view taken by Mr. Hayes in the passage which has been referred to (h). 
The object of the recent act was, to get rid of the difficulties occasioned 
by the vague and indefinite character of that which was held to constitute 
an adverse possession under the old law, and to remove the uncertainty 
created by such cases as Doe v. Prouer (c) and FaircUnm v. Shackle* 
tarn (d). Mr. Hayee, in the book above quoted, p. 237, says :— " It has 
" been observed that, under the old law of limitations, it was some- 
** times very difficult to pronounce any possession adverse." 

But whatever may be the meaning of the words adverse possession 
in the 15th section, as there was no evidence of there having been 
either adverse possession or an actual ouster, this case must fall within 
that section, and the lessor of the plaintiff had therefore five years from 
the passing of the act to bring his action. 
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Mr. CoUin$t Q. C, in reply. — ^The statutes of limitations are statutes 
of repose, and it would be defeating their beneficial enactments 
if long possessions were allowed to be evicted (e). Any twenty years' 
possession, whether adverse or not, is now a bar, except in cases within 



(a) 6 Ad. & £1. 731. (6) p. 217. 

(e) Cowp. ffl7. {d) B Burr. 2604. 

(e) rideSiautUT,Lor4Zouekf Plowd. 672. 
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the 15th section ; and unless the lessor of the plaintiflFcan bring himself 
within that section, his right is barred by the second and third sections ; 
but he has not done so. If there was no evidence of adverse posses- 
sion, the plaintiff's counsel should have taken the objection at the trial ; 
but the fact of there having been such adverse possession must be taken 
as conceded on the bill ef exceptions. 

This act should receive a construction analogous to that given to Lord 
Tenterden's Act (9 G. 4, c. 14), which was construed as having, to a 
certain extent, a retrospective operation. But the case of Nepean v. Doe 
d* Knighiy is quite conclusive upon the principal question here. Lord 
Denman, in that case, says: — "The 15th section applies only where the 
'* possession was not adverse according to the former state of the law at 
"the time of the passing of the act, that is, the 24th July, 1833. M 
" that point had been raised at the trial, it is plain the jury would have 
" been satisfied that the possession was adverse on that day.** 



Pbnnefathbr, B. 

I was at first disposed to think, that the legislature intended by the 
15th section, to give every person who had a right at the time of the 
passing of the act, a period of five years for the assertion of that rig£t ; 
but, upon further consideration, I do net think that such was the 
intention of the legislature. The 15th section applies only to those cases 
in which there was no adverse possession at the time of the passing of 
the aet. That does not mean an adverse possession for 20 years ; bat, 
in my opinion, an adverse possession for any period, however short, 
previously to the passing of the act, would be sufficient to oust a 
party from the benefit of that section. In such a case, the party was not 
without his remedy, for, as it has been said, he had five months, within 
which he might have brought his action, vix., from the 24th of July, 
1833, until the 3 1st of December following. During that interval, he 
night have taken the necessary steps to enforce his rights. The 2d 
and 3d sections of the act had not then come into operation, and the 
party was consequently at liberty to proceed as if the act had never been 
passed. 

This construction may unquestionably lead to hardships in individual 
cases; but those who framed the statute, no doubt, conceived that such con- 
sequences would be more than counterbalanced by the advantages to be 
attained by quieting possession, and putting an end to that species 
of non adverse^ possession so common in cases of this description. 
The case of Nepean v. Doe d. Knight^ which has been cited in support 
of the view of the statute contended for by the defendants, seems to be 
an authority precisely iti point, at least so far as the opinion of Lord 
Denman goes. 1 agree in thinking, that in eonstruing this act, an analogy 
may be derived from the construction given to Lord Tenterden's Act, 
which, to a certain extent, was permitted to have an ex post facto operation. 
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Richards, B. 

I retain the opinion I formed early in the arg'ument, and see no reason 
to change it. The case of Nepean v. Doe d. Knight (a) is an authority 
that quite sustains the view I was originally disposed to take. The 
policy of the act of the 8 & 4 W. 4, c. 27, was to make a possession of 
twenty years confirm a title, subject to certain exceptions. One of 
those exceptions is, where there has been an acknowledgment in writ- 
ing ; the other, where the possession, at the time of the passing of the 
act, was not adverse — and, in such cases, it was accordingly considered, 
that the parlies should have five years for the recovery of the land or 
interest claimed. 

This was done in order to prevent that which was a permissive occu- 
pation before the passing of the act, being at once converted, by its ope* 
ration, into an adverse possession. But in that very provision of the 
act, it is to be observed that there is an express exception as to those 
persons against whom there had been an adverse possession at the time 
of the passing of the act. 

The counsel for the plaintiff appear to me to have fallen into a mis* 
take, by supposing that the word " adverse," as used in the 15th sec- 
tion of the act, and applied to parties in possession of land at that time, 
can only be satisfied by attributing to it a meaning much more exten- 
sive than the words or subject matter of the section require. Speaking 
of adverse possession in the I5th section, the legislature expressly and 
emphatically confined the words to the time of the passing of the act. 
The words are — *' Shall not, at the time of the passing of the act, have 
" been adverse to the right or title of the person claiming to be entitled 
" thereto." To hold that the adverse possession contemplated by the 
legislature must mean an adverse possession for twenty years preceding, 
would manifestly be departing altogether from the letter of the act, and 
I confess I am at a loss to see the reason or necessity for so doing. 
Parties whose titles were (M)mplete at the time of the passing of the act, 
by twenty years' adverse possession, were not in the contemplation of 
the legislature at all ; at least, there was no intention or design to make 
any change in the law as against persons so circumstanced ; the change 
made and intended by the act was the other way. It wonld not only 
be unnecessary, but absurd, therefore, in my opinion, to enact that those 
persons who were barred by force of the law as it stood before the 
statute, should not have five years to proceed, after the statute, for the 
establishment of their rights or claims, they having no color of claim 
whatsoever at the time of the passing of the act. But in respect to 
persons who had rights up to the passing of the act, but whose rights 
were made the subject of the act, and were affected by its provisions, it 
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was quite jast to give to sach penons a reasonable period after the 
passing of the act, to avail themselves of the law as it stood before the 
statute, so as to prevent the statute, which, to a certain extent, operated 
retrospectively, from working an injustice. The legislatore thought it 
fit, however, not to give such a privilege to persons daiming agiunit 
parties who had not given any acknowledgment in writing, such as 
contemplated by the 14th sectiooy and who were in the possession of the 
land at the time of the passing of the act, adversely to the right of the 
party so claiming to be entitled thereto. This, in my opinion, is the 
true reading of the 15th section of the act : and that, I think, is dearly 
shewn by the instance I put to the pliunti£F's counsel in the course of 
the argument, namely, suppose an adverse possession for nineteen years 
immediately preceding the passing of the act, can it be contended that 
the operation of the act was to give an additional period of five years 
within which proceedings might be instituted ? In my opinion, such a 
construction cannot be contended for: it would have the effect of ex- 
tending, instead of restricting the period of limitation prescribed by 
the ancient law. 



Exceptions allowed, the verdict obtained by the lessor of the 
plaintiff set aside, and a venire de novo awarded, without ooits. 



Monday^ November 1 lt&, 

TRESPASS FOR MESNE PROFITS— CONCLUSIVENESS 

OF JUDGMENT IN EJECTMENT AFFIDAVIT OF 

SERVICE— EVIDENCE— ESTO PPEL. 

Lessee Armstrong v. Norton. 



In an action TRESPASS for mesne profits. The declaration, in addition to a oonot 

mesne profits, in the Ordinary form for breaking and entering the plaintiff's 

^'eneral^^issno dwelling-house, and expelling her therefrom, &C.9 contained a coont 

only is pleaded, for pulling down and damaging certain fixtures therein.— 'Plea not 

the judgment .■ 
in ejectment is g""^y' 

conclusiTe evi- Qn the trial before Mr. Justice Johnson at the Mallingar Summer 
plaintiff 's title, Assizes in 1838f the plaintiff produced and proved attested copies of 

\whether that 
judgment has 
been obtained on verdict or by default. 

Where an action of trespass for mesne profits is brought against a party who has let 
judgment go by default in the ejectment, an attested or examined copy of the affidavit 
of Uie service of the ejectment, is sufficient evidence of the fact of such service 10 the 
action for mesne profits. 
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Ibe judgment in ejectment^ of the affidavit of service upon the defendant, 
and of the writ of habere. It appeared that judgment had been obtained 
against the carnal ejector, and that the habere had been executed. It 
farther appeared that the defendant had paid rent to the plaintiff, and 
that he had been duly served with the notice to quit, upon wliich the 
ejectment had been brought. The only evidence that was given of the 
defendant's having been served with the ejectment was the production 
and proof of the attested copy of the affidavit of service. 

In order to defeat the plaintiff's title to tlie premises in the 
declaration mentioned, the defendant attempted to prove title in 
a person of the name of Dowell, by shewing that Dowell held 
under the plaintiff, and that the rent which had been paid by the 
defendant to the plaintiff, had been paid on account of the head-rent 
payable to the latter by Dowell out of the premises in question. The 
learned Judge left the case to the jury to ascertain the amount of the 
dilapidations, but told them that he considered the judgment in eject- 
ment, according to the ^evidence given, as full evidence of title between 
the plaintiff and the defendant in the present action. — Verdict for the 
plaintiff. 

A conditional order had been obtained in a former term to set aside 
the verdict^ upon the ground of the misdirection of the learned Judge. 
The Court granted the order principally upon the authority of the case 
of Doe V. Huddari (a). 



1839. 

ARMSTRONG 

V. 

NOKTOX. 



Mr. W. Hm Griffith for the defendant, now moved to make the order 
absolute. The misdirection of the Judge was his telling the jury that 
the judgment in ejectment was conclusive or full evidence of the plain- 
tiff's right to recover, notwithstanding the evidence the defendant 
had produced of title in Dowell. But the judgment in ejectment 
is not, under any circumstances, conclusive evidence of title in the lessor 
of the plaintiff in an action of trespass for mesne rates ; Doe v. Hud- 
dart (a). Baron Bolland, who delivered the judgment of the Court in 
that case, says, "In Goddart's Case (b)t it is laid down, that, although 
^ in pleadings the obligee cannot allege delivery before the date, because 
*' he is estopped from taking an averment against any thing expressed 
" in the deed, yet the jurors, who are sworn to try the truth, shall not 
*' be estopped." He also asks, " If the jury are sworn to try the issue 
"in this case, why is the effect of their oaths to be different in the 
" trial of an action of this description, from its effect in any other ?" — 
[Penncfather, B. In that case there was a special plea, and the plain- 
tiff had an opportunity of replying the judgment in ejectment by way 
of estoppel. But, according to the practice in this country of pleading 



(o) 2 Cr. M. & R. 316. 
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1839. the general issue in an action for mesne rateft, and not pleading specially, 
the plaintiff has no opportunity of replying the estoppel. He would, 
therefore, be deprived of the benefit of it altogether, unless he were at 
NORTON. liberty to rely upon it in evidence as conclusive upon the question of 
title. During the whole course of my experience, and I believe ever 
since the case of Aslin v. Parkin (a), which has been considered as 
good law for a period of seventy years and upwards, the judgment lo 
ejectment has been invariably held in this country, at least, as conclusive 
evidence of the title in an action for mesne rates, whether that judg- 
ment had been obtained upon a verdict or by default, the case of Aslin 
V. Parkin having established that a party who is served with the eject* 
ment is quodam modo a party to the record. It appears to me, that an 
answer may be given to the question put by Baron Bolland in the case 
of Doe V. Huddari, Admitting that a judgment, generally speaking, 
is not conclusive unless pleaded as an estoppel, where a party has had an 
opportunity of so pleading, I would say, there is a distinction between 
the action of trespass for mesne profits and other actions. An action 
of ejectment is brought in fact to recover possession of the land» but 
in form also to recover compensation for withholding the possession, 
and accordingly for some time, damages for withholding the possession 
of the land were recovered in the ejectment, as well as the land itself; 
but that was found inconvenient in practice, inasmuch as it induced the 
necessity of being prepared to prove not only title to the land, bat the 
value of the intermediate profits, a portion of proof that the event of 
the action might render unnecessary. Therefore, for convenience sake, 
a second action was substituted for the recovery of the mesne profits — hot 
always considered as connected with, and as forming a continuation of 
the ejectment, and so it was held that the parties to the second action 
could not litigate or contravert the title which had been determined by 
the first. The action of trespass for mesne rates, is, therefore, not 
altogether a separate or distinct action, but is consequential to, and 
dependant on the action of ejectment, — connected M^ith, and ancillary 
to it. This distinction between the present and other actions seems to me 
not to have been sufficiently attended to in the judgment in the case of Doe 
V. Huddarty which is put entirely on general principles of pleading. For 
these reasons, I own, it would require a great deal to convince me of' 
the propriety of overruling a course which for so many years has pre- 
vailed in Ireland, and which has been found so salutary and useftd in 
its operation.] — It has been decided, and it cannot be disputed, that in 
actions of trespass, a verdict or judgment in a former action, which, if 
pleaded in bar, would be an estoppel, when given in evidence under the 

(a) 2 Burr. 608, 
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general issue is not conclusive, bat only evidence to go to the jury ; 
Vooghi V. Winch (o) ; Outram v. Morewood (6), If the party cliooses 
to rely on a former judgment, be roust plead it in bar, and say that the 
other party is not at liberty to call on him to answer again. If, however, 
he declines that mode of defence, and submits the case to the jury, they 
are to say, not whether there was a former action for the same cause, 
bot whether the plaintiflP has not a ground of action as he alleges in his 
present declaration ; and when the matter is submitted to the jury to 
find what the fact is, it is inconsistent with the issue which is joined 
between the parties to say, that the jury are estopped from going into 
the inquiry ; per Holroyd, J., in Vooghi v. Winch (c). In Doe v. 
Haddariy the defendant pleaded, first, the general issue, and, secondly, 
that the premises were not, nor was any part thereof, the premises of 
the plaintiflP, as in the declaration mentioned, concluding to the country. 
The plaintiflP, therefore, in that case had no opportunity of reply- 
ing the estoppel in consequence of the conclusion of the pleas, 
and that very argument was urged by counsel and assented to by the 
Court. Doe v. Huddart is recognised in Smith's Leading Cases, in the 
note to Aslin v. Parhin (d); and in the last edition of Phillips on 
Evidence (e). It is also recognised in the cases of Doe d. Strode v. 
Seaton (f)y and Joliffe v. Monday (g). 

Bat independently of the above, there is another objection w hich 
disentitles the plaintiflP to a verdict. It was not proved in the present 
case that the defendant had been served with the ejectment, the only 
proof which was oflPered of that fact being the production of the attested 
copy of the aflRdavit of service, which is not evidence ; but the party 
who served the ejectment should have been produced. In the case 
of an ejectment for non-payment of rent, it is true, the atHdavit of 
service is received to shew the fact of such service, and the reasons 
of that anomaly (for such it is) are explained by 0*Grady, C. B., in 
Lessee Stuart v. Smith (h). He says ** Neither the 1 Ith of Anne nor 
**the 4th Geo. 1, require any affidavit of this service, nor under those 
acts could any such affidavit have been received as proof of it : and 
this upon first principles. Then, why now is it received to shew the fact 
of such service? The 8 Geo, 1, will clearly shew why; and why no other 
** evidence of it will be sufficient. The 1st section enacts, that * If any 
*^' person or persons shall, after affidavit made of such service, take defence 
** ' in such ejectment,* &c. * then the landlord, on making the residue of 
*^^ the proof reqnired,sh all recover.* What then lets him in to do so? Why 
^* the appearance of the defendant after affidavit of due service filed." 
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And in Hawhshaw v. Sutter (o), the Court of King*8 Bench held that 
as proof of title, an affidavit could not be received at the trial, because 
the witness himself should in that case be called. 

Pennefather, B. 

Such evidence has been always held sufficient in this coantry. In 
actions of trespass for mesne profits, it has been the constant course 
to prove the service of the ejectment on persons who have not taken 
defence, but who thus become quasi parties to the record, by the attested 
and compared copy of the affidavit of service ; and this course is 
recognised by the statutes regulating ejectments for non-payment of 
rent, and is the evidence uniformly given on trials of such ejectments.* 



It eventually became unnecessary to determine the question with 
respect to the conclusiveness of the judgment in ejectment, no objection 
appearing from the learned Judge's notes to have been made on that 
ground at the trial. 

On the following day. Baron Pennefather seeing Mr. Griffith in 
Court, made the following observations in reference to the preceding 
case : — Upon the discussion which took place yesterday, as to how far 
the ejectment was to be considered conclus^ivc in the action of trespass 
for mesne rates — it was contended on the part of the defendant, that it 
could not be held conclusive unless it were pleaded as an estoppel, and 
for that proposition the case of Doe v. Huddart was relied on. In that case 
there was a plea of the general issue, and a special plea that the premises 
in question were not the property of the plaintiff, and it was said by 
Mr. Griffith^ that because the latter plea concluded to the coyntry, the 
plaintiff was precluded from replying the estoppel, but I cannot concur 
in that proposition, as I am of opinion that he might have replied the 
judgment as an estoppel notwithstanding such conclusion of the plea. 
In an action of trespass for mesne rates in the common form, when the 
defendant pleads the general issue, the plaintiff has no opportunity of 
relying upon the judgment as an estoppel in pleading, and unless he 
were at liberty to rely upon it in evidence, he would have no means of 
availing himself of the estoppel at all. The observations of C. J. 
Tyndal, in the recent case of Magrath v. Hardy (b)y are here very 
de>erving of consideration. His Lordship there says, in reference to 
the subject of estoppels, *< The law on this point is laid down with 
"great distinctness in the case of Trevivan v. Lawrence^ (c): * The 

(a) Batty 319. (6; 4 Bing. N. C. 798. 

(c) 2 Lord Raym. 1048, S, C. 1 Salt. 276. 

• See Sinith and Batty, 484, note^ and Longfield'8 Law of Ejectment, 248. 
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** * Coart»' is is said, ' took this difierence, that where the plaintiff's title 
'''is by estoppel, and the defendant pleads the general issue, the jary 
** * are bonnd by the estoppel, for here is a title in the plaintiff, that is a 
^ ' good title in law, and a good title if the matter had been disclosed and 
" ' relied on in pleading ; bot, if the defendant pleads the special matter, 
" 'and the plaintiff will not rely on the estoppel when he may, bat takes 
"'issae on the fact, the jury shall not be bound by the estoppel, for 
" ' then they are to find the troth of the fact which is against him. 
" ' Thus in debt for rent on an indenture of lease, if the defendant plead 
"'Mt/dle^ he cannot give in evidence, that plaintiff had nothing in the 
" ' tenements; because, if he had pleaded that specially, the plaintiff might 
" < have replied the indenture and estopped him : bot if the defendant 
" ' plead nihil habuii^ &c., and the plaintiff will not rely on the estoppel, 
"'but reply habuit, &C., he waives the estoppel and leaves it at large, 
"'and the jury shall find the truth notwithstanding the indenture.' " 
These observations are directly applicable to the action of trespass for 
mesne rates in Ireland, in which it has been always customary to plead 
the general issue only ; it is, therefore, satisfactory to think that the 
coarse of practice which has been so long pursued in this country in 
relation to this action, may be upheld upon the established principles of 
pleading, without at all trenching upon the decision of the Court of 
Exchequer in England in the case of Doe v. Huddart, * 
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Mondayy November 25th. 

PRACTICE-PRISONER— PRIVILEGE FROM ARREST- 
PERMISSION TO LODGE DETAINER. 

BUCKMASTERS t*. CoX. 



In this case, a conditional order had been obtained, that the defendant ^^ereapartj 

was in custody 

should be discharged out of custody of the sheriffs of the county of the on a criminal 

city of Dublin, under the capias ad satUfadendum at the plaintiffs* suit, wu^aba^don^ 

and from all subsequent detainers, if any. ^^y l>ut pren- 

The defendant was arrested at his house in Cheshire on the 2d of discharge from 

Oetober last, on a charge preferred against him by a person of the name ^^ custody, 

of Dawson, resident in Dublin, of having uttered and passed a forged ciWl action 

promissory note, knowing the same to be a forgery, to the said Dawson, ^^ the sW 

riflf— 
lUldy that under such circumstances he was not privileged from detainer and arrest. 
"Where a person is in custody of the «/)tfrt/f on a criminal charge, it is not necessary to 
obtain an order of the Court for the sheriff to detain him in a civil suit. 
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1839. >n payment of a carriage purchased fiom him by the defendant. The 
defendant was brought over from his residence in England in custody 
of a police constable, and committed to the gaol of Newgate, where 
he was kept in confinement until the opening of the Commission of Oyer 
cox. And Terminer, on the 26th of October. 

The prosecution having been abandoned, the defendant was brought 
up from the gaol on the first day of the Commission, and ordered by the 
Court to be discharged in the usual manner by proclamation ; but im- 
mediately on being liberated from the dock, he was taken in execution 
by the under-eheriflF upon the writ of ca. to. which had issued at the suit of 
the plainti£F in this case. The sheriff, accompanied by the keeper of the 
prison, conducted the defendant back to gaol, where he had been since 
detained under a warrant on the said execution* 

The conditional order was obtained upon an affidavit of the defend- 
ant, stating the above facts, and alleging that no order had been obtained 
by the plaintiffs for liberty to lodge a detainer against the defendant, 
while in such criminal custody. 

The plaintiffiB' attorney made an affidavit in reply, in which he ad- 
mitted that no order had been obtained for liberty to detain the defend- 
ant, inasmuch as the execution had been issued and lodged with the 
sheriff long prior to the time of the defendant's being brought up in 
custody upon such criminal charge. 

Mr. RoUesionj with whom was Mr. Rogers^ for the defendant, now 
moved to make absolute the conditional order for the discharge of the 
defendant. The defendant having been brought within the jurisdiction 
of the Court by means of a criminal charge, was about to be released 
from custody, when he was detained under the ca. sa. in this case. 
Under such circumstances, it is clear from the cases of Calians v. 
Sherry (a), and Kelfy v. BarneuKdl (6), in the Queen's Bench, and from 
the case of BabingUm v. Mahony {c\ in this Court, that he is entitled to 
his discharge. 

2d. The plaintiff should have obtained an order of the Court for 
liberty to lodge a detainer, the defendant being in custody on a criminal 
charge, in which case both Courts hold it necessary to obtain the leave 
of the Court to charge a defendant in a civil action ; Cleary v. Kean (cf) ; 
Rex V. Torrtns {e) ; v. (f). The application is -pro- 
perly made to this Court, being that out of which the civil process 
issued ; Rex v. M'-Loughlen (^). 

(a) Ale. & Nap. 125. 
(&) Cooke & Ale. 94 ; and see WUliams v. Steele^ 4 Law Rec. 1st Ser. 169. 
(r) 5 Law R«c. 2 Ser. 232, R. ; and see fValJace v. Murph/, id. 231. 
(d) 1 Law Bee. 2d Ser. 47. {e) Id. 1/4. 

(/J 6 Law Bee. 2d Ser. 233, n, {g) Ale. & Nap. 130. 
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Mr. Gibbon^ with whom was Mr. HeUcheii, Q, C, contra. — In Good- 1839. 
ipyii ▼• Lordon (a), it was held, that a party who had been detained 
apon a criminal charge, and tried, acquitted and discharged, was 
not privileged from arrest during his return home from the gaol in 
which he had been confined. — [Pennbfather, B. That case seems 
Tery similar in its circumstances to the present.] — In Bahington v. Ma- 
honyy the case of Goodwyn v. Lordon was brought under the considera- 
tion of the Court; but the best report of it, from which it appears that it 
was fully and maturely considered, was not cited. Kelly v. Bamewall, 
Williams v. Steele^ Callans v. Sherry^ and BalMngton v. Mahony, were 
sll cases in which the prisoner was bound to attend the Court under 
his recognisance ; and in Callans y. Sherry ^ the Court said, " There 
" are many cases where parties arc compelled to attend Courts of Justice 
" under a penalty, as in the case of jurors or prosecutors under recogpii- 
*' zances ; and where parties are thus obliged to attend, the Court will 
"grant them protection going and returning." There is no case from 
which it appears that a prisoner, brought into Court under an arrest 
upon a criminal charge, has been held entitled to this priTilege. In 
SQch a case, his appearance is compulsory, and he has done nothing to 
entitle him to it. 

2d. Upon the other point, as to the necessity of obtaining the leave 
of the Court to lodge a detainer, the case of Grainger y, Moore (b) 
shews such permission to be unnecessary. That was an application fur 
liberty to detain a party in custody of the sheriff on a criminal charge, 
but Lord Abinger and the Court of Exchequer held that it was not ne- 
cessary to procure an order for that purpose. 

PENNfiFATRISR, B. 

There seems to be a plain distinction between the case of a party 
coming in, pursuant to his recognizance, to attend a Court of Justice, 
and in performance of a public duty, and the case of a party being ap- 
prehended on a criminal charge and detained in custody, and who has 
done nothing in furtherance of the ends of justice. 

^Vith respect to the practice which has prevailed, of requiring, in 
every case, the permission of the Court before a detainer can be laid on 
a party in custody of the sheriff upon a criminal charge, it is question* 
able whether such a practice may not have been adopted, without 
attending sufficiently to the reason why such permission has been held 
necessary where the defendant was in the custody of the Marshal of the 
Queen 8 Bench. This is a case well deserving of consideration, and we 
will look into the authorities upon the subject. 

(«») 3 NcT. & Man. 879. S. C.2 Dow!. Pr. Cas. 604 ; reported also nomine 
Goodman v. Lordcny 1 Ad. & El. 378. 
(6) fl DowK Pr. C. 466. 
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1839. On the foilotring day, the cases of Pearson ▼. Yewenn{a)^ The King 

V. Torren9{h\ and Lynch v. TorreM (<?), and the note to the last-men- 
tioned case, referring to Freeman v, Weston (df), were mentioned to the 
Court by Mr. Roliesion. 

Penncfather, B. 

This is a case of considerable importance, and some decisions, if not 
contradictory to each other, at least apparently so, have been made on 
the subject. From some of those cited, this case is clearly distinguish- 
able ; with respect to others, it is not, perhaps, so easy to draw the line 
of distinction. The defendant here was originally arrested upon a 
charge of forgery, and brought from his place of residence in Chester, to 
stand his trial in this country. It appears that the prosecutor in that 
case was totally unconnected with the plaintiff in the present action. 
The defendant being so in custody, and no bills of indictment 
having been found by the Grand Jury, it wa» ordered by the Commission 
Court that the defendant should be discharged by proclamation in the 
ordinary way. However, before his discharge actually took place, the 
detainer in this action was laid on by the sherifis, by virtue of a writ of 
capias ad satisfaciendum issuing out of this Court ; and he now applies 
to be discharged from this arrest. There can be no doubt, that the writ 
having issued from this Court, the application may properly be made to 
it, although I by no means say, that the Commission Court might not 
also have taken cognisance of the matter, in the same manner as that 
Court could have discharged a juror or a witness who had been impro- 
perly arrested upon process issuing out of another Court. 

This Court, however, having jurisdiction to examine whether its 
process has been properly executed, we are to consider whether, in this 
instance, the process was properly executed, and whether the defend- 
ant, in consequence, ought to be discharged ? 

The application is rested upon two grounds : — First, that no party in 
custody under a criminal charge is liable to be detained by virtue of a 
writ in a civil action. With regard to those cases in which the party 
ordered to be discharged had attended the trial in pursuance of a recog- 
nizance, they are clearly distinguishable from the present. The defend- 
ants had been severally liberated upon^bail, and their recognizances 
taken to abide their trials, and they, in fulfilment of their obligations, 
came into Court in furtherance of the ends of justice. Both this 
Court and the Court of Queen s Bench were of opinion, that parties 
coming in under such circumstances, were in a position similar to that of 
jurors and witnesses summoned to attend the Court, and were oonso- 

(a) 5 Bing. N. C. 489. (b) 2 Law Bee. 9 Ser. 28. 

(e; 2 Law R«o. 2 Ser. 34. ' {d) 1 Bing. 221. 
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qnently, in like manner, entilled to be protected ; that the protection 1 839. 
ought to continne eundo morando ei redeundo^ and that such protection 
was necessary for the ends of justice* But the case of a party in actual 
custody nnder a criminal charge is very different. He does no act to 
further the ends of justice— he is detained by the arm of the law 
against his will — and, above all, there is no obstruction, or danger of 
obatmction to public justice by his detention under civil process, for he 
is already in custody, and if he were to be protected from such detainer, 
lie might thus gain immunity from ciril arrest by his own criminal mis- 
conduct, and to an extent much beyond what a party entering into a 
reoogniaance could claim, for he is not protected during the whole 
period that may elapse before his trial, but during that portion of it only 
which he employs in furtherance of public justice — namely, while he is 
going to and returning from the Qourt in which he is bound to appear 
and abide his trial ; but as to a party taken and detained on a criminal 
chaise, who may have offended against, but has not done any thing to 
aid the administration of the law, there exists no necessity that he 
should have, and, in my mind, he has nX> privilege. This has been 
expressly decided in the case to which we have been referred, of Good' 
wjfH V. Lordon^ reported in 3 Netf. Sf Man. 879, 2 DowL Prac. Ckues, 504, 
and 1 AetoL Sf EUuy 378 ; and the same principle is to be collected from 
many of the cases cited in the course of the argument. In all of them, 
with, I believe, the exception of Wallace v. Murphy f in the Queen's Bench, 
and the anonymous case in this Court, reported in 5 Law Bee, 2 Ser. 231, 
and the note, it is assumed that a civil detainer might be liaid on a per- 
son in custody under a criminal charge, though in some it appears to 
have been thought necessary that the leave of the Court ought to be 
obtained previously to the arrest under the civil process: and this 
seems to have been an opinion that very generally prevailed. 

I apprehend that this opinion derived its origin from those cases in 
which the defendant was in custody of the Marshal of the Queen's 
Bench, the prison of that Court, and in which, therefore, an application 
to that Court was deemed necessary as a courtesy, for intermeddling 
with its prisoner. 

That this is the true reason of the practice, appears further from the 
case of Grainger v. Moore (a), decided in 1837 by the Court of Ex« 
chequer. In that case, the defendant being in the custody of the sheriff, 
an application was made to the Court of Exchequer for an order to the 
sheriff to detain him on a writ of capias issued at the suit of the plaintiff. 
Lord Abinger stated that he saw no necessity for any such order. Being 
pressed, however, by the assertion that it was the common practice to ob- 
tain such orders, his Lordship consulted the Court of Queen's Bench, who 

(ii; 6 Dowl* Prac. Ciu;. 456. 
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stated that the practice had prevailed as to persons in the custody of the 
Marshal, and that it was to be considered as confined to such cases. 

Tliis explanation of the practice and of its origin is, in my opinion, 
quite satisfactory ; and it shews that an order for liberty to execute its 
own process on a party in custody of its own Officer, would probably not 
have been made by this Court, had its attention been called to the reason 
and origin of the practice. The cases, however, in which it was considered 
that such an order was necessary, contained a direct admission that 
detainer on criminal process confers no immunity from civil arrest, when 
such arrest or detainer was properly laid on. With regard to the case 
of Wallace v. Murphy, in the Queen's Bench, and the anonymous case 
in this Court, reported in 5 Law Ree., they are very short notes. In 
the first, a conditional order was obtained, which was made absolute 
without argument. In the latter, in this Court, no statement of facts is 
given, nor any argument, nor does it appear what members of the Court 
were present; so that the grounds of thedeciston in either case can scarcely 
be collected : whether they proceeded on the generally received opi- 
nion to which I have been first adverting, of the necessity of previous 
leave, or any other ground. But whatever may have led to the orders 
made in these two cases is not sufficient, in our minds> to outweigh what 
is to be collected from the yarious other cases which are to be found, 
and to which we have been referred ; and the express decision of the 
Court of Queen's Bench, made on full consideration, in the case of 
Goodwyn v. Lordon, reported in 3 Nev. S^ Man. and two other works. 
We were a good deal struck, in the course of the argument, by the cir- 
cumstance of the defendant having been brought within the jurisdiction 
by means of a criminal charge. 

If the plaintiflF in this action had been connected in the remotest man- 
ner with the prosecutor in the criminal case, or if it had been shewn that 
he had been in any way instrumental in bringing the defendant within 
the jurisdiction for the purposes of the arrest, it would have essentially 
altered the aspect of the present application ; but nothing of that kind 
has been so much as suggested. 

We, therefore, think, that, under these circumstances, the defendant 
being in custody under a criminal charge with which the plaintiff here 
was quite unconnected, was liable to be detained by process of this 
Court, and that being in the custody of the sheriff, the Officer of this 
Court, no leave was necessary to be obtained previous to the execution 
of the writ, and, consequently, that the defendant is not entitled to be 
discharged from custody- 



RicHARDS, Baron. 

Concurring, as I do, in the judgment of the Court, I think it merely 
necessary to state lltat, in my opinion, the Court would have had full 
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jarisdiction to discharge the defendant, had it been shewn that there 1839 
>va8 any coUasion between the party at whose suit he was arrested and 
the party who brought forward an anfoanded criminal charge against 
faiin. I therefore carefully examined the affidavits, for the purpose of as- 
certaining whether any such collusion could be inferred in this case ; for, cox. 

I think it would be a gross perversion of justice to allow civil process to 
be executed against a person collusively and surreptitiously brought 
within the jurisdiction of the sheriff, under color of a criminal charge. 
There is nothing, however, of that kind in this case, so far as the 
plaintiff in this action or the sheriff is concerned. The naked question, 
consequently, now comes before this Court for its adjudicatidn-^whether 
a party in the custody of the sheriff upon a criminal qharge, which 
turns out to be unfounded, may not be made amenable to a civil process 
issued out of this Court, and directed to and previously lodged with the 
same Officer — namely, the sheriff? I see no reason, either upon prin- 
ciple or authority, to hold that he may not be made amenable under 
soch circdmstances. 

There is a wide difference between the case of a party coming in and 
surrendering hiqiself to the sheriff, in compliance with the condition of 
his recognizance, and the case of a party arrested in invitum, A party 
who is so arrested does nothing as from himself to aid the ends of jus- 
tice. The case of a man who enters into a recognizance to stand his 
trial before a Criminal Court is an excepted one ; and it has been held 
to be 80 by this Court, upon the ground that it is in aid and furtherance 
of the ends of justice so to hold — and in that I agree ; but the reason 
upon which the Court acts in that case does not, in my opinion, apply to 
the case of a person who is taken involuntarily into custody by an Officer 
of justice on a criminal charge. 

In the case of Pearson v. YeioenSy it is manifest that the decision of 
the Court went upon the ground of collusion or contrivance. In that 
case, after the illegality of the original caption had been discovered, it 
was attempted to give a false color to what had been so done, by means 
of the under-sheriff inserting the name of Slowman, the person who had 
made the illegal arrest, in a warrant at the suit of persons of the name 
of Robinson, which had been before issued and delivered to another 
Officer, one Nathan, but which that latter Officer had never executed ; 
and it was sought, by such a proceeding, to justify the detention of the 
defendant by the sheriffs at the suit of the Messrs. Robinson and of other 
detaining creditors. Chief Justice Tindal, in giving judgment in that 
case, after adverting to the argument of counsel, who insisted that the 
sheriff was no party to the original arrest, which was admittedly illegal 
and unwarranted, and that quoad that arrest, the person who made it 
(Slowraau) should be considered as a stranger to the sheriff, and that, 
therefore, there was nothing to prevent the sheriff from executing the 
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1839. writ at the rait of tbe Mes8n.'Robin8on, and from holding. the defendant 
in custody thereonder, or under detainers laid on at the suit of the cre- 
ditorsy proceeds thus :— " Bot it appears to us, that if Slowman is to be 
"considered as a mere stranger in making the original caption, the 
'* defendant cannot be considered as having been in the custody of the 
" sheriff, by being taken to Slowman*s lock*up house, for the lock-np 
"house of Slowman is not the prison of the sheriff; and the eariiest 
*' period at which any writs in the sheriff's office could, in that case, 
" attach, would be when the name of . Slowman was inserted in the 
" warrant We cannot, however, consider the defendant as being law- 
"fully in the. custody of Slowman in consequence of the insertion of his 
" name in the warrant originally issued to Nathan. It miist» we. think, 
" be considered as a collusive act, intended to give a fafse.cplorrojf ^$gar 
" lity to the original caption of the defendant by Slowman,; ^nd^ hav- 
" ing, in effect, made the sheriff a party to the original illegality com« 
"mitted by. Slowman, so far, at least, as to prevent the -detainers from 
" attaching." Now, it does not appear to me that- there are any facts in 
this case similar in principle, to those upon whiohtthe Court acted in 
Pearson Y, Yewens.* 



 * The Chief Baron wm absent from indisposition, and Baron Foster was pre- 
siding at AVm' PWto. 
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Friday^ November 28M. 

IN CHAMBER. 

Coram Pemnkfather, B. 

PRACTICE— COMMON LAW SUBPOENA— JOINT 
APPEARANCE— SEPARATE DECLARATION. 

52d general rule. 

Lakauzb v. G. Stokes, Thos. B. Jackson, and Charles C. Jackson. 

The three defendants were inclnded in one common law subpoena, and Where three 

baring been served therewith^ % joint appearance was entered for Tho- ^gr^ kiduded 

mu B. Jackson and Charles C. Jackson, upon which teparaie declarations V^ ^^^ common 

law MubpcBna, 
were filed against each. and a joint ap- 

Mr. FUzgibbon now moved that the declarations be set aside for irre- 5^"*°/ forT" 
gdarity, inasmuch as a joint appearance having been entered, the plain- of them, upon 
tiff was not warranted in filing declarations separately against each. If declarabo^^ 
this coold be done, the 52d of the General Rules of February, 1834,* were filed 
would be unavailing, and the debt indorsed on the writ in this case was Heid^ that 
ooe entire sum, and not separate demands against each defendant. ?°^ declara- 

Mr. Jamee Plunhei relied upon the admitted practice of the Court, gular. 
that in a common law subpcenaybiir defendants may be included, and 
separate declarations filed against each — Howard ePleas Me Exch. 71 — 
sod in this case the defendants are separate indorsers on a bill of 
exchange. 



Peknefatuer, B. 

The practice is so established, and 



Let the declarations stand. 



* The 52d General Rule directs, 
that '< npon every bailable writ and 
** warrant, and upon the copy of 
''any process served for the pay- 
''ment of any debt, the amount of 
"the debt shall be stated, and the 
"amount of what the plaintiff's at- 
''torney claims for the costs of 
"sach writ or process, arrest or 
'*copy, and service and attendance 
" to receive debt and costs, and up- 
" 00 the payment thereof within 



'< four days to the plaintiff, or his 
*' attorney, further proceedings will 
"be stayed; but the defendant 
" shall be at liberty, notwithstand- 
" ing such payment, to have the 
" costs taxed, and if more than one- 
" sixth shall be disallowed, the 
*< plaintifi^s attorney shall pay the 
'* costs of taxation." 

The form of the indorsement is 
given by the rule. 
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The sheriffs retornedi that they had warned the co-heiresses of 
the oonasor, and Farran, the defendant^ who was one of the terre- 
tenants of the lands which were of the said conusor at the time of the 
rendition of the judgment. 

To the above writ the defendant Farran pleaded the fuUowing pleas, 
founded on the 40th section of the 3 & 4 fF. 4, c. 27.* 

First plea. — That the plaintiffs ought not to have execution against 
him for the debt and damages aforesaid of the lands and tenements in the 
return of the writ of scire facias mentioned, whereof he was returned 
tenant, ^* Because he says that no part of the principal money of the said 
''debt and damages in the said scire Jacias mentioned, nor any interest 
'* thereon, was paid, nor any acknowledgment of the right thereto, given 
**in writing signed by the said John Dunbar, or by him or his agent, 
'*or by any other person or persons by whom the said judgment in the 
"iiaid scire facias mentioned was payable, or by the agent of any such 
" person to the said Henry Ottiwell, or to the said John Claudius Beres- 
"ford, or Catherine Mary Ottiwell, or to any other person entitled 
''thereto, or to the agent of the said Henry Ottiwell, John Claudius 
" Beresford, or Catherine Mary Ottiwell, or to any other person enti- 
" tied thereto within twenty years next before the time of the issuing 
"of the said writ of scire facias aforementioned, to wit, at Dublin afore- 
"raid, in the county of the city aforesaid. And this he is ready to verify, 
"wherefore," &c. 

Second plea. — JExecutio nan of the debt and damages, &c, " Be- 
" cause he saith that a present right to receive the same debt and 
" damages accrued to a person capable of giving a discharge for and a 
" release of the same, more than twenty years before the suing forth of 
"said writ of scire facia St to wit, on the Ist day of November, in the 
" year of our Lord 1816, at the place aforesaid, and that no part of the 
" principal money of the said debt and damages in the said writ men- 
" tioned, nor any interest thereon, was paid, nor any acknowledgment 
"of the right thereto, given in writing signed by the said John Dunbar, 
" or by his agent, or by any other person or persons by whom the 
" said debt and damages were payable, or by the agent of any such 
"person or persons, to the said Heury Ottiwell, or to the said John 



1840. 



OTTIWELL 

V. 

FARRAN. 



* Wbich enacts, that after the Slstof December, 1833, "No action, or suit, or other 
" proceeding, shall be bronght to recover any sum of money secured by any mortgage, 
"judgment, or Hen, or otherwise charged upon, or payable out of, any land or rent, 
" at law or in equity, or an> legacy, but within twenty years next after a present 
" right to receive the same shall have accrued to some person capable of giving a dis- 
" charge for, or release of the same ; unless, in the meantime, some part of the 
" principal money, or some interest thereon, shall have been paid, or some acluiow* 
" udgment of the right thereto shall have been given in writing, signed by the person 
" by whom the same shall be payable, or his agent, to the person entitled thereto, or 
'* his agent; and in such case, no such action, or suit, or proceeding, shall be brought 
" but within twenty years after such payment or acknowledgment, or the last of such 
" payments or acknowledgments, if more than oiie^ was given." 
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** Glaadins Beresferd, or Catherine Mary Ottiwelly or to any or either 
** of them, or to their agent, or to the agent of any or either of them, 
^' or to any person entitled thereto, or to the agent of any such person, 
*< within twenty years next before the time of the issuing of said 
" writ of scire facias* And this he is ready to Terify ; wherefore," &c. 

To these pleas the plaintiffs replied, that '*They ooght not to 
"be precluded or delayed from having execotion against the said 
'* William Farran for the debt and damages aforesaid, of the lands 
** and tenements in the return of the writ of scire facias aforesaid, 
" mentioned, whereof he is returned tenant, because they say, that 
** after the rendition of the said judgment in the said writ of scire facias 
"mentioned, and within twenty years next before the time of the 
"issuing of the said writ of scire facias to wit, in Michaelmas Term, 
" in the 58th year of the reign of our late Sovereign Lord King Geot^e 
" the Third, to wit, at Dublin aforesaid, in the county of the city of 
" Dublin aforesaid, a certain other writ of sdre facias to revive the said 
"judgment was duly issued out of and under the seal of the said Court 
" of our said Lord the King, before the King himself; and the aaid 
" John Claudius Beresford and Catherine Mary Ottiwell further say, 
" that such proceedings were had and taken upon the said last-men - 
" tioned writ of scire facias, that it was afterwards, by the sud Court of 
" our said Lord the King, before the King himself, considered that the 
" said John and Catherine should have their execution against the said 
" John Dunbar, in the said writs of scire facias respectively mentioned, 
" for the debt, damages, expenses, and costs aforesaid, according to the 
" force, form, and effect of the recovery aforesaid, and soforth, to wit, 
" as of Michaelmas Term aforesaid, in the 58th year of the reign of our 
" said late Lord King George the Third, at Dublin aforesaid, in the 
" county of the city aforesaid, as by the said last- mentioned writ of scire 
**facia9f and the said judgment thereon, of record in the said Court of 
" our said Lord the King, before the King himself, may fully appear. 
" And this they the said John and Catherine are ready to verify ; where- 
" fore they pray judgment and execution against the said William Far«> 
" ran for the debt and damages aforesaid of the lands and tenements in 
" the return of the said writ of scire facias above mentioned, to be 
"adjudged to them, and soforth." 

To this replication the defendant demurred generally, and the plain- 
tiffs havitig joined in demurrer, the case was argued in the Court of 
Queen's Bench in Michaelmas Term 1837, and judgment given by that 
Court for the plaintiffs. 

Upon this judgment the present writ of error was brought. Comaion 
errors assigned, and joinder in error. 

The case was argued in the Court of Exchequer Chamber, in Mi- 
chaelmas Term, 1839, by Mr. Gilmore, Q. C, and Mr. Sproulcy for the 
plaintiff in error, and by Mr. John Brooke, Q.C., and Mr. Fitzgibbon fo r 
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the defendanlfl in error : and having stood over for the consideration of 
the Coarty was this day called on for judgnnent. 

The argoments on both sides having been sabstantially similar to 
those relied upon in the Court below, which have been already re* 
ported (a), it becomes unnecessary to state them here, especially as 
the ease will be fonnd so folly discussed by the members of the Court 
in the following judgments. 

A difference of opinion having taken place on the Bench, their Lord- 
ships delivered judgment seriatim^ 



1840. 



OTTIWELL 

V. 

FARIUN. 



Ball, J. 

This case comes before the Court by writ of error, from a judgment 
in icire facias of the Court of Queen's Bench. The original judgment 
was obtained by Henry Ottiwell, the testator of the defendants in error, 
in Hilary Term, 1810, against John Dunbar, since deceased* In the 
year 1836, after the death of both the conusor and con usee, a#cir0 
facias to revive the judgment of 1810, was issued at the suit of the 
defendants in error, who are the executors of the conusee, against the 
heir and terre-tenants of the conusor, to which the plaintiff in error, one 
of the terre-tenants, has pleaded, among others, two pleas of the statute 
of limitations:— The first, relying on the fact that no part of the prin- 
cipal or interest secured by the judgment was paid, and that uo acknow- 
ledgment in writing, signed by any party liable, was given to any per- 
son entitled thereto within twenty years next before the issuing of 
the scire facias. The second plea relied on the fact, that a present 
right to receive the debt and damages mentioned in the scire facias had 
accrued to a person capable of giving a discbarge for the same, more 
than twenty years before the issuing of the scire facias ; and that no 
payment had been made, or acknowledgment in writing been given (as 
above), within twenty years next before the issuing of the scire facias. 
To these two pleas, the defendants in error replied, that within twenty 
years next before the issuing of the. scire facias of 1836, to wit, in Mi- 
chaelmas Term, 1817, a scire facias was issued to revive the judgment 
of 1810, and judgment of revivor was had thereon against John Dunbar. 
To this replication the plaintiff in error demurred generally. The 
demurrer was argued in the Court of Queen's Bench in JMichaelmas 
Term, 1837, and overruled ; and upon that judgment a writ of error has 
been brought. 

The question raised on the pleading turns on the construction of the 
40th section of the statute 3 & 4 FF. 4, c. 27, and is substantially this: 
Whether the twenty years mentioned in that statute are to be considered 
as commencing to ^'un from the time of the judgment of revival or of 
the original judgment ? Before considering the terms of the enact- 
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menty it is very importaut to consider the effect of the congtraction of 
it contended for on the part of the plaintiff in error^ namely, that the 
twenty years run from the time of the entry of the original judgment. 
See the consequences that would follow from holding that doctrine. In 
every case where twenty years have elapsed, from the time of the entry 
of the original judgment, and no express admissions haveheen made in 
writing of the debt, and no payments have been made on foot of it, it 
will follow, that although the judgment, according to the admitted 
law before the passing of this act, was regularly kept alive by succes- 
sive revivals, and was dealt with accordingly by third persons as a 
** common assurance of the realm," and assigned as such under the 
Irish statutes, for valuable consideration, or, perhaps, put into settlement 
as a provision for families (a circumstance of no unusual occurrence in 
Ireland), yet, immediately upon this statute coming into operation, it 
is, by a retrospective effect, to render the amount of the judxment irre- 
coverable, and thus to annihilate the security which, up to that moment, 
had been unimpeachable. Again, this effect may have been produced 
without it having been possible for the owner of the judgment to have 
provided against it. Take, for instance, the case of a conusor who dies 
shortly after the judgment is entered, and leaves no personal pro- 
perty, but dies seized of a freehold estate, on which the judgment 
attaches ; and suppose prior incumbrancers to be in possession of such 
estate, and so to continue for more than twenty years — according to the 
doctrine of the plaintiff in error, althongh, in such a ease, there may 
have been no person in existence either to make a payment or to give 
an acknowledgment, the creditor loses his debt, although he had availed 
himself of the only means allowed him by the law for keeping it on foot, 
namely, by issuing writs of scire facicu from time to time, and obtaining 
judgment of revival thereon. In my mind, the Court should strug- 
gle against such a construction of the statute, as it must occasion 
results so extensively ruinous to judgment creditors in Ireland. If 
such be the clear unequivocal construction of the act, the Court has no 
alternative but to adopt it; but if the terms of the statute be obscure or 
ambiguous, and not necessarily involving such a doctrine, the Court will 
not lose sight of the principle, that a party is not to be stripped of his 
undoubted property or rights by the ambiguous terms of an act of par- 
liament. Then let me consider what are the terms of this statute, 
which, according to the plaintiff in error, coerce the Court to give it 
the construclion^for which he contends, and what are the circumstances 
under which that construction is insisted on? 

It is admitted, that in 1833, when the act of 3 & 4 IT. 4 came into ope- 
ration, the money secured by this judgment of 1810 was clearly recover- 
able ; but it is said now to be barred by the statute, inasmuch as more 
than twenty years elapsed from the entry of the judgment in 1810, 
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and ** a present right to receire the sam secured by the judgment had /^ 1840. 
"accrued to a person capable of giving a discharge for the same," and 
00 payment was made or acknowledgment in writing g^ven within the 
period of twenty years above mentioned. It thus appears that the ques- 
tion turns upon the meaning of the term " present right to receive the 
« sum secured by the judgment," the plaintiff in error contending that 
there could have been but one ** present right,*' an d that thai right 
accrued when the original judgment became alien on the land in 1810, 
and the defendants in error insisting, that although " a present right" 
may have accrued in 1810, yet -< a present right to receive the sum 
« secured by the judgment accrued" also upon the obtaining of the judg- 
ment of revivor in 1817 (that is, within twenty years before the issuing 
of the present scire facias) ; and that, consequently, the defendants' 
right to recover is not barred by the statute. To sustain the plaintiff's 
position, it is argued that the terms " secured by the judgment" mean the 
original judgment of 1810, and cannot embrace the judgment of revivor 
of 1817, that being only on award of execution, and not a judgment in 
the legal acceptation of the term. The contrary, however, of this posi- 
tion appears to me sufficiently established by the case oi Ram ▼• 
O^Brien (a), referred to^ in the argument, without adverting to other 
authorities, that case deciding that a revival against husband and wife 
of a judgment obtained against the wife before marriage, is an original 
judgment, and not a mere award of execution. 

It is insisted, however, on the part of the plaintiff, that that case only 
establishes that, for certain purposes, a judgment of revivor may be 
deemed an original judgment ; that is, that it may be so considered with 
reference to the husband (he not having been a party to the first judg- 
ment), but not with reference to the wife, against whom the first judg- 
ment was obtained. But what is the foundation of this distinction ? 
Did not the scire facias go against both ? and did it not put in issue 
against both the obtaining and subsistence of the first judgment ? and 
was it not open to both to traverse this matter by plea ? and was not 
the judgment in scire facias an adjudication against both, of the right of 
the plaintiff under the first judgment (the matter put in issue by the 
scire facias)^ and an award of execution accordingly ? and, finally, 
could not an action of debt upon the judgment in scire facias have been 
brought against both ? — in other words, is there wanting in the judg- 
ment in scire facias any characteristic of an original judgment as against 
both ? Then, if the judgment of revival of 1817 in the present case 
may be deemed an original judgment, why should it not be treated in 
the terms of the statute, as *<the judgment by which the debt is 
<< secured ?" And, if so, twenty years have not elapsed since " a present 
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'< right to receive the tarn secared by the jadgment accrued/' The 
plaintiff in error answers, that there can have accraed but one present 
right to receive the sum secured by the judgment ; and that as '* a 
present right" to receive the same accrued beyond question in 1810, 
there could be no subsequent accruer upon the judgment of 1817. 
But does not this argument involve the assumption, that the judgment 
of 1817 is not an original judgment capable of securing the debt?— And 
if the contrary be the law, as I consider it is, why should not the obtain- 
ing of the judgment of 1817 be considered as the acquisition of ** a pre- 
sent right'* to issue execution, that is, to receive the sum secured, as well 
by the judgment of 1810 as by the judgment of revival of 1817? 
Then, if the argument of the defendants in error were less cogent than 
it is, are the terms of the statute, " a present right to receive the sum 
*' secured by the judgment," so dear and unambiguous, as to coerce the 
Court to construe them so as to occasion (by a retrospective operation) 
loss and ruin to individuals and families, to such an extent as must be 
the consequence of such a decision ? In my judgment, they are not. 

It has been argued for the plaintiff in error, that the effect of admit- 
ting the defendants' construction of the statute will be, to introduce by 
implication a third exception into the 40th section, in addition to the 
two therein expressed ; and Maddax ▼. Bond (a) has been cited as an 
authority to shew that this cannot be done. The plaintiff's argument 
is put thus: -'The 40th section provides^ that after twenty years, the 
judgment shall be barred, unless a payment be made, or an acknowledg- 
ment in writing be given within that period ; but if the defendants' 
construction be well founded, the 40th section should be read thus :-«» 
unless a payment be made, or an acknowledgment in writing be given, 
or a judgment of revivor be obtained within the twenty years. Now, in 
the first place, taking thejudgment of revivor of 1817 to be "a judgment" 
eecwring the debt, no question as to a third exception can occur, inaamuch 
as twenty years have not elapsed since that judgment was obtained. But, 
were it necessary to imply a third exception in addition to the two ex- 
pressed, in order to sustain the construction for which the defendanta 
contend, would it follow that, because in Maddox v. Bond^ and other 
cases that may he cited, the doctrine of **expre$9um faeii eeseare iaei^ 
turn" waa acted on in the construction of statutes, it is to be an universal 
ruloi that where any exceptions to an enactment are expressed, none 
others can be implied, although, without such an implication, the legis- 
lature must be held to have intended, by its enactment, oonseqnenoes 
the most mischievous and unjust ? The rule of construction to be foond 
in Phwden is far different. In Reniger v, Fogoaa (5), the rule is put 
thus : — '^ Where lairs or statutes are made, yet there are some thiogs 
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^* which are exempted or foreprised oat of the provisions thereof by 
'* the law of reason, thoogh not expressly mentioned." 

The view which I have taken of the constmction of this statute 
appears to me to receive some confirmation from acircamstance to which 
I have in part adverted — I mean the absence of any provisions in the 
act for the case of prior incumbrancers continuing inpossession of lands 
bound by a judgment for more than twenty years after it has been 
obtained ; so that, in the case I before put, the judgment creditor must 
necessarily lose his debt altogether, if the plain tiflP's construction of the 
act be well founded. Now, it will be observed that the 42d section 
provides for the case of prior creditors being in possession, so as to pre- 
vent the puisne creditor recovering the interest of his debt, and it em- 
powers him to recover all the interest which may be due to him for the 
period during which such prior creditor may have been in possession, 
although that period may have exceeded six years. Is it not reasonable 
to infer from this provision, securing the creditor against the loss of 
interest by reason of a prior creditor being in possession, that the statute 
would have provided against the loss of the principal as well as the inte- 
rest to be occasioned by the same circumstance, if, upon the construction 
which the legislature intended should be put upon the act, such an event 
could occur?— In other words, if the legislature intended that the judg- 
ment creditor should not have the power of keeping his judgment alive 
by revivals, must he not, of necessity, in such a case as I have put, be 
deprived of his demand, without its being in his power by any means to 
prevent the loss ; and if that were so, would not the same act which 
protected the creditor from losing the interest of his demand during the 
period when, by reason of prior incumbrancers being in possession, it 
was not in his power to have recovered it, have secured the judgment 
creditor against the loss of his principal and interest under similar cir- 
cumstances ? 

As to the question of pleading raised in argument, with reference to 
the alleged departure in the replication from the cause of action stated 
in the scire facias itself, it was not much pressed, and I am not sure 
that I am called on to notice it ; but I may say, that the replication 
relying on the judgment of revival appears to me an affirmance of the 
writ, and not a departure from it : and, upon the whole of the cilse, I 
am of opinion that the decision of the Court of Queen's Bench should 
be affirmed. 
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Perrin, J. 

The difficulty in this case arises from the peculiar phraseology of the 
statute, viz., " That no action or suit, or other proceeding shall be 
" brought to recover any sum of money secured by any mortgage, judg- 
^ ment,or lien, upon or payable out of land, at law or in equity, but within 
'* twenty years after a present right to receive the same shall have accrued 
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** to toma person oapablo of giving a ditdiargo for or rebate of the 
<' same, unless," Ike ; — language new, and, to mj apprehension, not rery 
distinct or dear,— eapable, as it has been argued, of two interpretations. 
The one construing the terms ** within twenty years next after a present 
'' right to receire the same," to mean twenty years after the /Sr«r present 
right to receive the same aocmed to any person ; — ^the other oonstmiog 
them to mean within twenty years next after a present right estab- 
lished or accrued under any of the securities mentioned in the clanse. 
I have felt much embarrassment, and entertained considerable doobt 
in the course of the argument, but have finally come to the condnsion 
that the plaintiff here is not barred, nor his right extinguished by this 
statute. 

When the language of a statute is not clear, a construction destructive 
of right ought not to be adopted ; on the contrary, where the question 
for consideration is, whether existing right and property are to be taken 
away and extinguished by a new statute of dubious import, it ought to 
be strictly construed and a plain provision shewn to that effect We 
are not to assume an intention In the legislature to an unexpressed 
purpose, and thereupon, interpret doubtful language and novel phrases 
to carry that assumed intention into effiect, in order to extinguish pro- 
perty and right ; we are not at liberty to do so. At the passing of this 
act of parliament the plaintiiliB below had the judgment of Michaelmas 
1817 in full force, binding the land of the defendant below, and a charge 
thereon until 1 837 — upon which, by the law of the land, the plaintiffs 
below might have levied the sum of money thereby secured at any 
time before Michaelmas 1837. They had upon record a judgment, by 
which it is recorded that the Court in Michaelmas Term, 1817, considered 
that they should have execution for the debt and damages awarded by 
a former judgment, then shewn to l>e in force and unsatisfied. It is 
said, that this statute annulled and extinguished that judgment and debt 
on the 3 1st December, 1833. For this part of the argument the case 
may be considered as if the judgment of revivor or in jctre Jmeias had 
been obtained in Michadmas Term, 1832, or Easter Term, 1833. In 
that case, there would have been on record a judgment, say in Michael- 
mas Term, 1832, or Easter Term, 1833, obtdned in an action of 
scire fadast to which the defendant might have (Bad may unsaoosss* 
fnlly have) pleaded— in which he might have shewn, if any reasoo 
there was, why the pldntiffs ought not to recover their debt and da- 
mages, ascertained and awarded by the former judgment ;'^ one mani- 
festly and unquestionably, for some purposes, at least,, a new judgment, 
and, whether an original judgment or not, which has the direct effect of re- 
viving the former judgment and giving execution thereon^ behind which, 
according to the opinion of Lord Holt in TWrtoan v. LawreHC0(a)j the 
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defendaal «MiDot go. Then, hm thk ttatnto amiiiHed and readered that 
jodgment of 1817, or of 1832 or 18SS, as the case may be, of no 
effect for to that exteut the argument most go or it does nothings If 
toflh be the eaaotment, soch» of coarse, most be the jodgment pronoonoed 
by ns; — bat before we do proaoanoe such to be the law, working 
ioeh manifest injastice» it is incambent on us to be sore and certain 
that such is the enaetmenty and that the law is so. Now, what is the 
eoaeUnent? — [His Lordship here read the 40th section.]— It does 
seem to me that the judgment in scire facias does confer ** a present 
" right** to receire that which it awards an execution to levy. In this 
esse, by the judgment of reyiror in 1817, it is adjudged that the pLiin- 
tiffs below should be at liberty to issue execution for the debt and 
danages aforesaid, and levy the amount ; whence it seems to follow 
that a present right to reoeire this sum of money, was thereby 
awarded, and did then thereby accrue to them being capable of giving a 
diflcharga for the same, within twenty years before the bringing of the 
present suit. But it is urged in reply, and as an answer to this view, 
that there was, and had been, a present right to receive that sum, vi8», 
the money secured by the original judgment of 1810, and by the revival 
of 1817, twenty years before the bringing of this suit, vis., in 1810; and 
that within the nieaning) of the legislature, the term *' present right" 
SI used in tbe statute, when applicable to the case of a revived judg* 
BMot» imports the present right which accrued under the original judg- 
meat of 1 8 i 0, then to receive the sum of money which was secured by that 
jodgment, and afterwards by the judgment of revival in 1817, and can- 
not mean the right to levy, which accrued in 1817, under the I10O judg- 
neots, via., the original judgment and the judgment of revivor; — and 
farther, that the *< sum of money'* (that being the word used in the act), 
or debt, is distanot from the ** security." How far may that argument 
be pushed^ or where can it be stopped ? There was certainly a right 
to receive the money before^l817 — a debt due and a hand to receive-i^ 
a person capable to give a discharge or release in 1810 : but may not 
a frssh right to receive it have afterwards accrued in 1817 ? And was 
there not also a previous right to receive the same before 1810? Was 
there not a debt before 1810? Was there not a sum of money 
doe before the judgment of 1810, for the recovery of which that judg- 
ment was entered 7 And was there not also a person capable of giving 
a discharge for the same previously to that period ? If so, it is obvious 
that this argument) founded on the distinction between the sum of 
money and the security, goes to an extent much beyond what could 
have been in the contemplation of the legislature. The question is 
not, whether by ingenious and subtle arguments such a meaning 
may be elicited from, or pressed upon the terms of the statute, but 
whether such was tbe real meaning in the conteniplation of the legis- 
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latore. Soppoie the case of a bond, with warrant of attorney to enter 
judgment thereon, given fourteen or fifteen years before jadgment was, 
in point of fact, entered.— Daring all that period there is a person 
capable of giiring a discharge of, or release for the same; and yet* it 
Gonld not be argued that ** a present right" accmed upon the exeeation 
of the bond. No, the l^^atnre meant, and the statute imports ^*a present 
right" under the securities by which it is charged and leviable on the 
land, vis., the judgment of 1810, and the no less valid and solemn 
judgment of 1817, which is conclusive upon the defendant, which he 
cannot gainsay, and behind which the plaintiff need not gOb 2 Lord 
Eaym. 1 1 50. 

The statute says that ** no action or suit or other proceeding shall be 
** brought to recover any sum of money secured by any mortgage, judg- 
**ment, or lien upon or payable out of land"-^(How was this sum of 
money secured at the time of the passing of this act ? Surely as well 

by the judgment of 1817, as by that of 1810) *' but within twenty 

" years next after a present right to receive the same shall have accrued 
<' to some person capable of giving a discharge for or release of the same " 
**A right" — under what? Surely under the securities by which it is 
charged. ** To receive the same" — that is, the sum charged thereby — by 
the security or securities. "Shall have accrued."— How ? Surely under the 
security or securities just before mentioned, and since the security or seen- 
rities by which it is secured and made an available charge on the land, and 
a present right to receive this money and give a release or discharge for 
the same under the judgments by which it was securedat the passing of the 
act, did not, and could not accrue until ihey existed. That is a reasonable 
construction and meaning for the statute, and the words *' present right" 
must not necessarily mean a pre-existing right, accrued before the last 
security by which it was then chaiged and leviable on the land, but may 
comprise a right which accrued under and since that security. It is 
neither incorrect nor novel in the law, to saj^ that a right or an action has 
accrued within -a limi|ed period, which, though antecedently existing, 
derives its present efficacy and validity from a fresh promise or acknow- 
ledgment within that period, as in many instances under the general 
statute of limitations is familiar. 

As 1 have already observed, the phraseology of this statute, "present 
" right," &C., is new, and not very precise or dear ; our duty is to con- 
strue it with due regard to the preservation of existing right, to prevent 
injustice, and certainly not to strain it in order to produce the contrary 
effect. Many cases may be put illustrative of the ill consequences, difficul- 
ties, and inconveniences, that may ensue upon the construction contended 
for by the plaintiff in error. Suppose a judgment fifteen years or more 
old ^ and a eeirefacioi against the conusor, the creditor then finding, for the 
first time, available propi^rty, — a plea of payment,-— issue thereon,— and 
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Terdid eateblitfaing the debi to be still dae and nopaid, and after pro- 
tracted litigation, judgment and award of execution in the scire facias^ 
in the eighteenth and nineteenth years of the original judgment. — Sup- 
pose then the debtor dies, and the plaintiff is obliged to sue out a scire 
fadtu against the heir and terre-tenants twenty years from the original 
judgment — is it to be held that his right and action are barred — a dor- 
mvnt daim — although there has been a verdict and judgment within 
three or four years, or less, establishing the debt to be due and unpaid ? 

Then take the case put by my Brother Ball, of property covered by ' 
prior incumbrances, so that the creditor cannot take effectual proceedings 
for ihe recovery of his demand ; under such circumstances he cannot 
have execation, neither can he procure a part payment of principal or 
intereiit, nor an acknowledgment in writing. How is he then to protect 
himself? What other remedy has he than a scire facias to revive his 
judgment^ and keep it alive ? Suppose a scire facias sued out, and that 
the party served either appears and pleads,— -or does not appear, and lets 
jadgment go by default, — or does appear, and lets the plaintiff have judg- 
ment by nildicii (and upon the face of these pleadings it does not appear 
that any of these may not have been the case) ; the creditor has then 
his debt established on record to be still due, and a power to levy the 
amomit by execution awarded, say in the fifteenth or nineteenth year 
from the original judgment, upon which he may then, if he can find 
available property, act for one or five years, as an undoubted nnpaid 
debt. When the twenty years elapse, is the whole annulled, and the 
jadgment in scire facias extinguished, and thenceforward rendered of 
DO avail, because a right to receive the money secured by the original 
judgment existed for twenty years, although a present right to issue 
execution for, levy and receive the same, was awarded by the judgment 
in scire facias one or five years ago ? It seems difficult to reconcile a 
oonstroction attended with such inconveniences — to reason a nd a duo 
regard to consistency. 

The legislature was aware of the existing state of the law at the 
time of passing this act, and consequently, apprised of the provisions of 
the 9 Geo. 4, c. 35, passed so short a time previously, for the re-docket- 
ing and continuance of these judgments, which, speaking of the judg- 
ment in scire facias, uses the term '' revival," calls it " a revival of 
'* the judgment," enacts in section 4, ** That when any judgment shall 
*' be dnly revived in any of the said Courts, according to the course 
** and practice of the said Courts, respectively, an entry of such revival 
** shall, for the purposes of this act, be made in a book to be kept for 
" the purpose by the proper Officer of each of the said Courts, res- 
" pectively, and which he is hereby directed and required to keep in 
'* the manner and form set forth iu the schedule to this act annexed ; and 
** which entry shall in all cases be, and be held to be evidence of the due 
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1840. '' rtrifal of raok jndgnMnl, wUhoot produetBg the jodgHMiil m reTtvor 
" thereof." It it difficult to sappoee that the legisktore^ with these pr». 
▼bioos in their eontemplation, yet iBtending that no jadgment should bo 
so kept alive and affect the estate of a fagitire or adrerse party, wovld 
have used the language of this 40th sectioB to effect that purpose^ and 
woold not hare in more plain and direct terma azpreseed that intentioa 
and carried it into effect 

Upon the whole» I think that the coastractaoa of this 40th section of 
the statnte which has been adopted by the three Gouts of CoMion 
Law, and hf the Master of the Rolls in Ireland^ is not repagaant to the 
words of the act, hot well oonsists therewith, and puts tho tmo roeaniDg 
upon this section. It introdoces no new exception, while, at the snrao 
time, it does not destroy hot preserres ezistiog rights, whieh, if it bo 
deemed right and advisable by the legislature to annul, may and o^ght 
to be annnlled sod destroyed by plain and explicit enactflsent, and not 
by speculative construction of ambiguous terms and novd phrases* 

With respect to the question of a departure in the pleadiag^ that 
seems to have been abandoned at the bar, so that I will merely any, 
I think it plmn there is no departure. The judgment in mu^fa€im$ 
revives, affirms, and sustains the original judgment. As waa observed 
in the argument, it is no mere a departure, than where npon isoaa 
joined on the very words in the general statnte of limitations (upon 
plea that the cause of action did not accrue within six year% and 
replication that it did arise within that period), is there a fiulure in 
evidence, but the plaintiff sustains thai replication, by proving the pay* 
ment of interest or of part of the principal, or a fresh promise or 
acknowledgment within that period. For these reasons, I am of opiniea 
that the judgment of the Court below ought to be affirmed 

Crampton, J. 

The question in this case having been 40 fully and fraqnently dis- 
cussed, I think it sufficient to say, that I adhere to the opinion I enter- 
taiaed in the Court of Queen's Beneb, which is, that the pkintiffii 
below are entitled to judgment. 

F08TBB, B. 

This is a proceeding by scire facias^ brought by the executors of 
Henry Otti well against William Famn, as terre-tenant of John 0nnbar, 
calling on him to come and shew cause why the plaintiff should not 
have execution of the lands, which were John Dunbar's at the time of 
the rendition of a judgment obtained against said John Dunbar, in 
Hiktfy Term, 1810. 

The sctrejbsuw is tested on the 31sl January, in the 7th year of the 
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reign ^W,^ tbat {«, in the year 18S7. It was therefore not sued oat 
until more than 27 years after the rendition of the judgment of which it 
seelcs to obtain ezeontion ; and the qaestion raised is shortly this : whB* 
tker^ i^n a judgment obtained in 1810,] dulff reeiwdin 1818, the plain* 
HffB can reoomer in 1837 — no interest or principal haring been paid on it, 
nor any acknowledgment of the right thereto baring been giren in 
writing'doring the period of 27 years, which interToned between the time 
when the judgment was originally obtained in 1810, and the issuing of 
the present writ of ecirefaciae in 1837 ? It seems to roe very dear, that 
io such a state of ^ts, previous to the late statute of limitations, namely, 
the 3ft i FT. 4, o. 27, the judgment creditor would have been entitled 
to recover ; in short, that the law w(u such in effect as is now contended 
for by the plaintiff's counseL But it appears to me that the statute in 
qoestion introduced^ and intended to introduce tL change of the law in this 
respeet, and that by the law as it now stands, it is no longer competent 
for a judgment creditor to recover under such circumstances. It appears 
to me that one of the leading objects of the statute was, that land should ' 
not eontinne to be bound, either by mortgage or by judgment, or by 
say sort of lien or incurabranoe, for a longer period of time than twenty 
years, unless there should be either a payment of some principal or inte- 
rest on aeeauni rf the sum of monejf eeeured by eueh Imn, or else some 
sdraowledgment given in writing of the right of the creditor claiming 
by virtue of such lien, within twenty years next before the attempt to 
assert such his daim : — in short, that the lapse of twenty years should 
eoastitute a bar to the claim, unless there had been either some payment 
en account of the money doe, or some written acknowledgment of the 
Bobsistence of the lien, and that it was the object of the act to exclude 
every other motih of preserving tlie lien in existence for more than twenty 
yesrs, except only these two» namely, either actual payment on aoco^at, 
er actual acknowledgment in writing; The judgment creditor here, ia 
sAmI, contends, for a third mode, namely, the process of reviving the 
judgment. This, he says, shall operate to preserve the lien. The true 
itstement of the question, therefore, between the parties in the present 
case is, whether a judgment of revivor shall preserve the lien, though 
ao payment be made or acknowledgment ia writing given ? 

Bat before entering into a consideration of that question, it is neoes- 
nry that we should distinctly understand the full extent of what is 
eonleaded for by the judgment creditor open his construction of the sta- 
tate. His ocmnsel at the bar foirly admitted that they do go, and aiust 
go the wliole length of insisting, that so often as a judgment shall be put 
through the farm of being revived^ the twenty years are to begin to be 
reehoned anew from the period of the last revival, without any r^erence 
to the date of the obtainiag the original judgment, and witliout aay 
reference to the time at which the sum of money first became secured 
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as a lien on the lands in question, and without any reference to the fact 
of whether any payment on account of either principal or interest ever 
has been made, either within twenty years or at any time anteoedeot 
to the revfval, and without any reference to the fact of whether any 
written acknowledgement of the right ever has been g^ven ; so that, 
according to this account, if we suppose the form of reviving the judg- 
ment to be gone through by the creditor at the end of nineteen years 
after the time of originally obtaining it, and if we suppose a similar 
proceeding tfi be adopted at the end of five other successive periods of 
nineteen years each, we should, at the end of opwards of a century, 
have the land still bound, notwithstanding that, within the whole of 
that time, no payment on account of either principal or interest ever 
had been made, or any written acknowledgment of the right ever had 
been given. 

This construction of the statute, contended for by the judgment 
creditor, is embodied in a phrase long familiar to conveyanceis in Ire- 
land, but which I do not recollect to have seen in the text-writers of 
our sister country, namely, that we must not '* look behind a judgment 
of revivor \* so that although behind it there may be a century of non- 
payment and of non-acknowledgment in writing, the judgment of 
revivor is to be held as drawing a curtain^ as ii tcere^ between us and 
those circumstances, and that we are no longer at liberty to advert to 
them. 

I confess I find it impossible to come to the conclusion that the legis- 
lature had any such view when it enacted the statute of limitations in ques- 
tion, namely, the 3 & 4 FT. 4, c. 27. On the contrary, I believe it was 
the true object of the statute of the 3 & 4 FF. 4, to put an end to the 
possibility of land continuing to be bound for such long and almost 
indefinite periods of time, and to supply altogether new tesU for deier^ 
mining under what circumstances land should become released from 
such liens, and to declare that such circumstances should henceforward 
be the facts of non-payipent or non-acknowledgment for twenty years 
consecutively, and to enact, in effect, that no other circumstances should 
operate to preserve the lien. 

It is certainly possible that the legislature may, in any particular 
case, frustrate its own intentions by the inartificial or incautious manner 
in which its enactments may be worded ; and a Court must construe 
their meaning, not by conjectures as to what they intended, but by con- 
sidering what the legislature actually has said. Quod voluit non dixit 
sometimes is the cai^e ; but it does not appear to me that such has been 
the case in the present instance. On the contrary, it appears to me 
that the words employed by the legislature do, "upon the soundest prin- 
ciples of construction, give effect to that which appears to me to have 
been their intention. 
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Folly admiuing, then, that a Coort is not at liberty finally to decide 
what has been the intention of the legislature in any other manner than 
by considering the legal effect of the language which it has employed, 
we are yet at liberty, in any case, for the purpose of illustration, to 
advert to the history of a statute. Courts have, in pronouncing their 
jodgmeata, so referred to the history of the statute of Quia etnptores, 
to the atatute of uses, and to the statute of frauds ; and in like manner, 
and not otherwise, it may not be amiss to refer to the well-known origin 
of the statute now in question. We are, perhaps, more at liberty to do 
so in the present instance, from its having been so urged in argument, 
that the authois of this act could not have intended to impair the secu- 
rities of creditors, and to introduce those inconveniences and mischiefs 
which, it was assumed in those arguments, would follow from the con- 
stmction contended for by the judgment debtor in the present case. 

If it were only as applying to that argument, it seems not undesir- 
able that we should advert to the history of the act, which will quickly 
lead at to the conclusion, that different persons have taken very diffor- 
ent views of inconvenience ; and that while counsel at the bar have 
considered only the interest of judgment creditors, the authors of this 
act were thinking rather of the reasonable interests of the proprietors 
of boded estates. 

This bill, it is well known, was brought into parliament in order to 
give effect to that portion of the recommendations of the First Report of 
the Commissioners appointed by the Crown to inquire into the state of 
real property, which relates to the limitations of actions and suits 
respecting real property, and the simplifying the remedies for trying the 
rights thereto ; aod, I believe I may add further, as a matter of fact, 
that tbepeooers of this act of parliament were no other than the Com- 
miniooers themselves. The Report of the Commissioners, on which 
this act was founded, is most certainly not a document that can control 
its construction ; but, under the circumstances, it will not misbecome us 
to lcx>k into the report, as a document well deserving respectful atten- 
tion. 

The Commiasioners comprised within their number some of the most 
eminent conveyancers in England, and they sought out, and have pub- 
lished in their appendix, the opinions and advice of all such persons as 
were best qualified to assist them ; and the result has been an exposi- 
tion of the law of real property, perhaps as- instructive and important as 
an J other treatise in the law ; and if the question could have been put to 
the Commissioners, whether they meant to recommend, that while a debt 
secured by mortgage should confessedly cease to be a lien in twenty 
years, unless a payment on account should be made, or an acknowledg- 
ment in writing should be given, that yet a debt secured by a judgment 
•boold continue by possibility to bind the land for successive centuries, 
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in the absence of either payment or acknowledgment, it seems not rery 
donbtful what would have been their answer. 

That answer, I apprehend, would hare been, " We mean that land 
*' shall be relieved from liens, so far as the principal sum is concerned, in 
** twenty years; and we mean it to be relieved from interest in six 
** years.— And there is the 40th section of the act to accomplish the firsi 
« object, and there is the 42d section to accomplish the second object ;— 
** and we intend no favor to a judgment which we do not grant to a 
*^ mortgage." 

With regard to the question of whether they considered a judgment 
as a species of lien entitled to any peculiar favor, I shall just beg leave 
to read a passage from the 59th page of their report : — ** The state of 
'* the law respecting the right of a creditor who has obtained a judg- 
*< ment for his demand over the reeU property of his living debtor, ap- 
** pears likewise very objectionable, whether regard be luid to the com- 
plicated and dilatory relief afforded by elegit^ where an attempt is 
made to enforce the judgment, or to the continuing charge of dormant 
judgments^ which make the land (fien in effect unsaleabie^ and add to 
the expense and risk of every tranrfer. This is a subject seeming to as 
'* to require our attention, as well as that of the Commissioners ap- 
*< pointed by your Majesty to inquire into the practice of the Courts of 
** Common Law." 

The act of parliament in question was passed in four years after the 
presentation of this report, and without any further explanation of the 
views of the Commissioners on the subject of judgments. But I will 
now suppose that the Commissioners never had made any report, and 
proceed to consider the act of parliament merely in itself: — and, upon this 
view of it, it will not be denied that it had for one of its objects to 
relieve lands from liens, and to have appropriated its 40th and 42d 
sections to that purpose : the 40th section embracing the subject so far 
as principal is concerned, and the 42d so far as regards interest. The 
exact words of the 40th section, upon which section the present ques- 
tion arises, are as follows : — 

*< And be it further enacted, that after the said 31st day of December, 
*< 1 833, no action, or suit, or other proceeding, shall be brought to recover 
** any sum of money secured by any mortgage, judgment, or lien, or 
'* otherwise charged upon, or payable out of, any land or rent, at Law or 
'*in Equity, or any legacy, but within twenty years next after a 
*< present right to receive the same shall have accrued to some person 
« capable of giving a discharge for,' or release of thesame^ unless in 
<< the mean time some part of the principal money, or some interest 
<* thereon shall have been paid, or some acknowledgment of the right 
** thereto shall have been given in wi iting, signed by the person by 
^< whom the same shall be payable, or his agent ; to the person entitled 
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<< thereto, or his agent ; and in such case no snch action, or snit, or pro* 
*< oeeding, shall be brought but within twenty years after sach payment 
** or acknowledgpnent, or the last of sach payments, or acknowledgments, 
« if more than one, was giTen." 

In this enactment, we observe, first, a prohibition that any form of 
proceeding shonld be adopted to recover a sum of money secured npon 
lands, except within twenty years next after a present right to receive 
the same shall have accrued. A present right to receive the same — that 
is, the sum of money so secured. It will be found very material to re- 
member this — that it is the sameness of the sum of money, and not the 
sameness of the security, which the act adopted as the test. Such is 
the general prohibition. To this, however, there are two exceptions, 
and only two, provided in the section. 

The first exception is, where a payment has been made on account of 
the sum ef money within the twenty years. The second exception is, 
where an acknowledgment in writing has been given within the 
tventy years. In either of these cases, the twenty years are to begin 
to run anew from the date of the payment on account, or from the date 
of the acknowledgment in writing, as the case may be ; but the act 
acknowledges no other terminus from which the twenty years can be 
allowed to run anew, except only from either of these two, that is, from 
a payment made, or an acknowledgment in writing given. 

The judgment ck^itor here contends, however, that, in efiect, there 
is a third terminns contemplated by the act, or at least permitted by it, 
certainly not expressed by its words, namely, any revival of the judg- 
ment If such was the intention of the legislature, it is a little extraor- 
dinary that they should not have said so. How material would it havo 
been for them, when mentioning payment and acknowledgment in writ- 
ing, as the two recognised exceptions to the bar, to have added the 
word ^'reyival,*' as connected with a judgment. Their omission to 
employ any such word seems to be strong evidence of their intention to 
recognise no such exception. The form of expression used in the act, 
which, it ia contended for by the judgment creditor, has the effect of 
rendering a revival of a judgment, in effect, a third exception to the bar 
of twenty years, is as follows:— *' within twenty years next after a pre- 
" sent right to receive the same^ shall have accrued to some person 
" capable of giving a discharge for or release of the same." The 
judgment creditor alleges that the revival of his judgment brings him 
within the exception herein described ; for he says, that npon a revival, 
a present right to receive a sum of money does accrue to a person 
capable of giving a discharge for or a release of the same, namely, to 
the judgement creditor. But we must recollect, that in the very in- 
stant 6e/bre this alleged accruing^ and oho in the very instant of the 
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1 S iO. cdleged accAting, the judgment creditor wu already in full poMewion 
of a present right to receive the iame sum of manejf, and capable of 
giving a discharge for or release of the Mame, by virtae of a fanner aecru' 
FARRAN. ^^9 of exactly the same right, which former accruing was contempora* 
neons with the moment when the sum rf money ^rst became a lien <m the 
landf and from that moment the twenty years had been mnning. The 
judgment creditor, during all that preceding time, was therefore in an- 
interrupted possession of the " present right fo receive the same," and 
during all that time he had been capable of giving a dischai^e for or a 
release of the same. He had this right and this capability, exactly as 
much before the revival as he had afterwards, and his right to receive 
the specific security which formed the lien on the land, was neither 
increased or diminished, or in any way affected by the revival of the 
judgment. 

Now, in reference to the word occrtM, I confess I do not understand 
how it can be said, that a right to receive the same sum of money eon be 
said to accrue anew, toAtcA right has been all along in oontinuance^ end 
has been in pre-efsistence uninterrupted* 

It must not be foigotten in what manner the statute describes the 
right which is to accrue. It is the right to receive the same sum of 
momy secured by any mortgage^ judgment^ or lien* 

NoWf the money continues the same^ although the original and revived 
judgments by which it is secured may be considered as different ; hot it 
is the sameness of the money, and not the sameness of the seeurity, which 
the act adopts as its test, and it is the accruing of the right to receive 
the sum of money which is selected by the act as constituting the date 
and the terminus from which the twenty years are to be reckoned. 

I do not desire to establish any conclusion by verbal criticism ; but 
if the word accruing is dwelt upon by the judgment creditor, it appears 
to me that the most technical tests of grammar to which he may be 
disposed to resort, are as much against him as the sense and reason of 
the section. 

It appears to me clear upon reading the 40th section of the act, that in 
whatever way the legislature meant to deal with any one of the liena 
mentioned in the first sentence of that section, it meant in the same 
way to deal with the other liens therein also mentioned. The words 
employed are '* any sum of money secured by any mortgage^ judgment 
« or lien." The word "judgment*' here immediately follows the word 
" mortgage," and the words employed to provide a bar to recovery on 
the judgment, and to specify the exceptions to that bar, are the very 
same that are employed to bar the mortgage ; nothing, in fact, provides 
a bar to either, except the words employed in the conduding members 
of the same sentence, in which both the mortgage and the judgment 
are mentioned in juxta-position with ea^ other. Let us now suppose, 
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that on the same day, in the year 181 0, when Danbar became indebted 
to Ottiwell in the sam of £200 on foot of the judgment in question, he 
became indebted to him alto in a second som of £200, secored to him 
by mortgage. Here we have two liens on Dunbar's landed estate, one 
by niortf;age, and the other by judgment, both dating their existence 
from the same day, tmd a present right hatsmg accrued to Ottiwell on the 
same day, namely on a day in 1810, to receive the %oney secured on 
each. And let ns soppoae further, that on nwther security has any 
pa3^ent been made, or any acknowledgment in writing ever been 
given for twenty-seven years. Can we suppose it was the intention of 
tfie legielature when they enacted the 40th section, to deal differently 
with these two liens upon Dunbar's estate ? 

But what becomes of the security by mortgage under the opera* 
tion of the 40th section, in the case which I liave pnt ? The lien 
is at an end. The land is free. Are we then to attribute to the legis- 
latnre a tacit intention that the effect of the very same words upon 
the £200 secured by judgment, should be directly the reverse ? But 
the judgment creditor here says, that snoh wae their intention. If they 
had intended such a preference for the judgment over the mortgage^ 
assigning to the judgment a capacity for enduring for centuries, under 
circumstances which in twenty years would put an end to the mortgage, 
would they not have said so ? And to what are we to attribute their 
silence, except to their intention that the judgment, in common with 
mortgages and all other liens upon landed property, should be dealt 
with in one and the same way, and be subject to the same rule, and that 
the same oireumstanoes which should bar the one should bar the other. 

But the judgment creditor in this case maintains the contrary, and 
insists, while he must admit that although in the case which has been 
put, the security by mortgage would be destroyed, that yet the security 
by the judgment would be preserved, and that it may continue to be 
recoverable for centuries to oome, provided only that it is revived once 
within every twenty years, though no payment may ever hereafter 
be made on acconnt of it, or any written acknowledgment ever be given 
of the right ; and what is still more extraordinary, that the act has pro- 
doced this result, destroying the mortgage by the very same expression 
which, it is said, has the effect of failing to affect the judgment. 

If such really is the effect of the language employed in this section, 
in an act professing to be a statute of limitation ; a statute of limita- 
tion, which in every other instance evinces anxiety to shorten those 
periods of limitation which it found established, and to introduce new 
periods of limitation where no limitation before existed, — I cannot 
bat consider it as the most singular and anomalous occurrence that is 
any where to be met with in legislation. 

I come now to the consideration of the rule that a judgment of re- 
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Tivor operate* as a prohibition of any reference to the original jadg« 
ment 

The circamstances which have led to the wish of a party to reviTe a 
judgment, whether in England or Ireland, have been either, — ^first, 
where a new person who was not a party to a jndgment has derived a 
benefit by, or become chargeable to the execution of it ; — this occurs 
in the cases of sSrvivorship, marriage, bankruptcy, and death :— or. 

Secondly, when it has been rendered necessary by lapse of time, as 
where it was desired to sue out execution after more than a year since 
the judgment had been obtained. 

These two occasions for reviving judgments by scire facuu^ have been 
common both to England and Ireland, but have had a practical operation 
in Ireland much more frequently than in England, owing to the Irish 
statute, which has made judgments obtained upon confession to be as- 
signable and transferrable securities — thereby rendering them common 
assurances in Ireland, and furnishing a reason for keeping them in 
existence here for a reason that does not exist in the sister country. 
But there has been a third occasion for wishing to rerive a judgement, 
peculiar to Ireland, and which has had a very extensive application, 
and tliis has arisen out of the Irish statute, 8 Geo. 1, c 4 sec. 2, to 
which there is no statute analogous in England. 

This statute enacts that *' If any person shall prosecute any action 
" or suit for recovery of any debt due by judgment, which shall have 
<* been due and payable by the space of twenty years before such action 
<' or suit brought, where no action or suit hath been prosecuted for 
" recovery thereof, nor any interest or money hath been piud, or other 
*< satisfaction made on account thereof, within the space of twenty 
** years before the commencement of such action or suit, the defendant 
** shall and may be at liberty to plead payment in bar of such action." 

Thus this Irish statute so early as the year 1721, had provided that 
twenty years' non-payment should be a bar to a judgment creditor, in 
like manner as the late English statute has done in the year 18S3 ; 
but the Irish statute provided also a peculiar mode of preventing the 
twenty years from running, which the English statute has studionaly 
omitted, namely, the prosecution of a suit, which, under the words of 
the Irish statute, supplied a new terminus from which the twenty years 
should run anew; I believe no doubt is entertained in any quarter, 
that the English statute has tacitly repealed this provision in the Irish 
statute of 8 Geo, 1, c 4, s. 2, and that the mere prosecution of a suit 
within the twenty years, no longer prevents the bar from applying. 

Now, so long as the Irish statute was in force, that is from the year 
1721 to the year 1833, a peculiar motive existed to revive judgments 
in Ireland, which it is necessary should be understood— for the suing 
out a t^re facias to revive a judgment was always held to be the prosecn* 
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tion of a suit within the meaning of the 2nd section of this statute, and 
therefore, the sning out a scire facias to revire a judgment preyented the 
har from applying. So that provided the judgment were revived, 
to which the suing forth the scire /(tcias was a necessary preliminary, 
onoQ in every twenty years, the non-payment of interest or principal 
becune immaterial, and judgments in Ireland were, therefore, revived 
in reference to this statute for the mere purpose of •preserving them 
umbarrecL 

But any inducement which the Irish statute could supply for reviving 
judgments, and the peculiar aid which it supplied to the efficacy of a 
revivor, are now at an end, in consequence of the repeal of that 2nd 
seetion of the Irish act, by the 3 & 4 fFl 4, c 27, s. 40 ; and if the re- 
viving of a judgment still possesses the effect which it is sought by the 
judgment creditor in the present case to attach to it, namely, that of pre- 
veAting the bar from attaching, it must be in consequence of altogether 
other principles than those to be derived from that Irish statute. 

The operation of the act of 3 & 4 If^. 4, in tacitly repealing the 8 
Geo* 1, c. 4, 8. 2, was by many persons in this country considered a 
matter to be regretted as tending, in their opinion, to impair the security 
of judgment creditors. With that feeling we have nothing to do. The 
qoeetioD for us is, what has the legislature done ? On the policy of their 
views in this respect, it is not for us to pronounce, but it is a question 
on which opposite opinions may allowably be entertained. 

I advert to the feeling of indisposition towards this operation of the 
kte statute as having, perhaps, in some degree contributed to the satis- 
fiiction with which the discovery was lately received, that there was a 
case in the English Reporters, decided so long ago as the year 1687, 
which it was thought might still confer upon the proceeding of reviving 
a jnd^^ent, the very same efficacy which it bad just lost, so far as the 
statute law was concerned, by the repeal of the Irish statute of 8 Geo, 
1, c. 4, 8. 2 ; — a case until then un thought of in the argument of this 
qoestion^ and which having escaped the researches of the Bar, was at 
length brought forward by the industry of the Bench. The case is 
UBrien v. Eamy reported in 3 Modern, 186 ; it is also reported in 
Comberbach, 103 ; and in Carthew, 30. This was a case in error before 
the King's Bench in England, brought upon a judgment of the Court of 
Kings's Bench in Ireland. 

I folly subscribe to the soundness of the decision in that case, but I 
confess it appears to me to fall very short of establishing the conclusion 
which is now sought to be deduced from it. 

The case was as follows : — a judgment had been obtained against one 
Elisabeth Grey; she then married O'Brien, and a year having elapsed 
from the time of obtaining the judgment, a scire facias was issued, and 
a ju<lgment was had against her and her husband. Another year elapsed. 
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the wife lia?ii!^ in the meantime died, and a mre facias was iMoed 
against O'Brien the hnsbend. 

It was contended on his behalf, that the scire facias did not lie, for 
that thoogh the judgment had been revived against him and his wife, 
yet that judgment of reriror was not an original judgment, and that 
the scire facias must refer to the original jadgment, and that was not a 
jndgment against him bat against his wife alonOb 

The Court of King's Bench in Ireland gave a judgment againet him, 
a writ of error was, thereupon, bronght to the Court of King's Bench 
in England, and the judgment of the Court in Ireland was. affirmed ;— 
but one word of the jndgment of either the Irish Court, or the English, 
is not given by any one of the three Reporters who mention the cuae. 
We, therefore, can go no further than to say that the arguments relied on 
by the defendant's counsel did not prevail. In my jadgment, it was 
impossible that the decision in that case could have been otherwise than 
it was. The husband had married his wife subject to her Habilities; those 
liabilities were fixed upon him, pending the coverture by a judgment of 
revivor brought upon, the original judgment obtained against Jiia wife, 
dttm sdku This judgment of revivor was, as far as he wsls ccnccrmedy 
necessorify an original judgmmU against him, for it was the first jndg- 
ment that ever wasagaiest Ami— the judgment which preceded it, and of 
which it was the revivor, having been solely against the woman wIm 
afterwards became his wife. 

The decision in 0*Bricn and Ram amounts, therefore^ to this, that 
the judgment so obtained against him during the coverture, might 
become the subject of execution against him after the eoverture had 
ceased by the death of his wife. 

The case must be taken as deciding that a judgment obtained against 
an unmarried woman, which has been revived against her husband 
during coverture, shall be considered as an original judgment against 
him. But I do not see how it can be taken as deciding in a case where 
there is no husband-— nor even any change of parties, that a judgment of 
revivor is to betaken as an original judgment to all intents and pnrposea— » 
which is the principle sought by the judgment creditor here to deduce 
from that case ; and it seems almost superfluous to observe, tiiat no 
decision in that case could touch the question of whether a statute to be 
passed 150 years afterwards, shall, according to its true construction, be 
taken to adopt the law established by that decision, whatever it may 
be, or to overrule it by establishing a new test, trreconcileable with the 
test which it is said that case supplied. 

But this is the very matter now in dilute, the question still remains 
whether the statute lias not in fact said, it is not any such consi deration 
that is in future to decide, but another, namely, when did the right 
accrue to receive the sum of money, which was secured first by the 
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original jadgment, and secondly by the judgment of revivor? The 
money being the same* although the judgments may be different, and 
the sameness of the money being the very test suggested by the act. 

The question, whether a judgment upon a scire Jitcias brought to 
revive an antecedent judgment, is to be considered as an original judg- 
ment, it is said, is to depend upon whether the suing out the acirejaeias 
is to be considered as bringing a new action, or whether it is to be re- 
garded as a continuation of the former action. Let us. then examine it 
by that test. On this point there is a distinction in our boolis of the 
highest authority, which amounts to this, that for some purposes, but 
only for seme, and not for all, the prooeeding by scire facias is to be 
considered as an action. 

The earliest authority on this subject is LMdony sections 504 h 505, 
whose words are as follows :— '* Also, if a maa recover debt or damages, 
'*and he releaseth to the defendant all manner of actions, yet he may 
** lawfully sue execution by eapiae ad satisfaciendumy or by ekgil qt fieri 
**JaeiaSj for execution upon such a writ cannot be said an action."-— *' But 
** if after the year and day the plaintiff will sue a scire faeiasy to know 
** if the defendant can say anything why the plaintiff should not have 
" execution, then it seemeth that such release of all actions shall be a 
^ good plea in bar. Bnt 'to some seems the contrary, inasmuch as the 
** writ of scire fiudas is a writ of execution, and is to have execution, &o. 
** But yet inasmuch as upon the same writ the defendant may plead 
'^divers matters after judgment given to oust him of execution, as out- 
**lawry, &c., and divers other matters, this may well be said an 
^ action, &c.'* LiUidan's position, therefore, goes no farther than tliis, 
that a release of all actions will include a proceeding by scire facias* A 
scire facias may, as he says, ^* be well said an action," that is, where the 
question is, whether it is to be so included. 

Lord Coke's commentary on the passage is exactly to the same effect. 
Bot that a scire facias is not to be considered to all intents and purposes 
as a new action, appears no less certain than the doctrine whfoh has just 
been stated. 

Williams, in his edition of Saunders* Reports (a), after laying down 
the general rule, that the scire facias is considered in law as an actioBi 
goes on as foUows: — " However, a scire facias upon a judgment is to 
** some purposes only a continuation of the former suit, although upon a 
** recognizance it is always an original proceeding, as where the defen- 
<* dant's attorney, after the plaintiff bad obtained an interlocutory judg- 
** ment, and executed a writ of inquiry, agreed that no writ of error 
** should be brought, and the defendant dying before the return of the 
** writ, a sefre facias issued against his executory to recover the damages 
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'* against them, upon which thej brought a writ error, the Court hel(f 
** that inasmuch as the scire facias in this case was not a new acdon^ but 
" only a coniinuaiion cf the old one, and brought merely to rerire the 
*' former judgment, the executors were bound by the agreement of the 
"testator's attorney; and as the testator himself, if he had li^ed, 
'< could not hare brought a writ of error, neither could his ezecotors, 
** therefore, the Court ordered the testator's attorney to non-pros the 
" writ of error*" 

And if we turn to the case which he refers to, namely, Wrighi r. 
Nutt (a), we find Judge Ashurst thus express himself, the rest of the 
Court not dissenting,'->he in fact giving their judgment,-—'^ This is 
*' not a new action, but a continuation of the old one. It is only a scire 
** facias to revire the former judgment.'* 

Perhaps the learned Judge might have been more correct in saying 
that the scire facias^ though to be deemed a new'action for some purposes, 
was not to be deemed a new action for the purposes of the motion then 
before the Court ; but it is impossible, looking to the circumstances of 
that case, to say that is to be deemed a new action to all intents and 
purposes. The Court expressly says that it is not so for the intents 
and purposes which they therein had to deal with. 

If, then, there are some intents and purposes for which a scire facias 
is not to be considered as a new action, but as a continuation of a former 
action, the question will still remain here, whether the scire facias is to 
be deemed an original action, in order to defeat the purposes which the 
legislature had in view, in passing the* 3 & 4 ^. 4, c 27 ? 

And if the judgment creditor insists, as he does here, that he is entitled 
to clothe the scire facias with that character which shall tend to frustrate 
the objects of the legislature, at least the burden is cast upon him of 
clearly proving his position. An argument has been much relied on 
by the judgment creditor, which I proceed to notice ; — it is said that 
at the end of nineteen years and a-half, he may bring his action of debt 
founded upon the existing judgment, and have his judgment in that new 



action after the twenty years have expired, and that there is no person 
that can prevent him ; and in like manner, that he may sue out a scire 
facias at the end of nineteen years and a-half, and have execution within 
six months after the twenty years, and that there is no person can 
prevent him. I fully admit it— but what then ? The 40th section 
will be found to have no wish to prevent him. In the case put, he brings 
his action or sues out his execution within the twenttf yearSy and, therefore^ 
the section does not prevent him from having the fruits of that action 
or the fruits of that execution. The section only says, that he shall 
not bring his action, or adopt any other proceeding after the twenty 



{a) 1 T. B. 388. 
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ytars. Let him only attempt to do that^ and then, according to my 
argfament, he comes in conflict with the provisions of the act, and it 
appears to me that they are too strong for him. 

This argument for the judgment creditor, indeed, has been pushed so 
ikr, that it has been said that be may go on for any assignable number of 
years, making in each year the judgment obtained in the preceding 
year the foundation of a new action of debt, — but this I wholly deny ; 
I admit that if he is so whimsically disposed, he may do so for the first 
twenty years, one after another ; but the line is there drawn, and in 
any actioa which he might bring in the twenty-first year, in my opinion, 
the questions would arise :— 

Firsty is it the same sum of money which has been the subject of 
these different actions ? Secondy has any payment been made on the 
foot of it ? Thirdy has any acknowledgment in writing been given of 
the right? But there is a test to which I have not yet adverted, as to 
whether the judgment of revivor is to be considered as a judgment in a 
new action, conferring a new right to recover a new debt ; and that is 
the date from which the priority of the judgment debt is to be 
computed. We will suppose a judgment confessed to A in 1810, and 
another to B in 1615, and that A obtained a judgment of revivor in 1820, 
but that B does not revive. The priority of A's debt, when it becomes 
secured by the judgment of revivor, shall date from 1810. ' If it were 
to date anew from the judgment of revivor, B would have gained 
priority ; but A is well pleased, in such a case, to desert his present 
argument, and to look behind his judgment of revivor, and to identify 
the debt which he has recovered by it with the debt secured by the 
original judgment, as, in reason and justice, it ought to be ; but as it could 
not be, in my opinion, if the argument relied on by the judgment cre- 
ditor, in the present case, were well founded. It has been contended 
that the original accruing of the present right to receive the sum of 
money, cannot be the terminus from whence the twenty years are neces- 
sarily to be dated, for that this view would conduct us much too far ;— >and 
the case is put by the judgment creditor, — suppose the money is lent 
on bond in 1810; andjudgment not entered until 1819; andexecution not 
sued out until 1825; and he then says, that the construction of the act 
which iai contended for by the judgment debtor in the present case, would 
prevent the recovery of the money in the case supposed, because, it is 
taid, the present right to receive this money accrued more than twenty 
years before execution sued out ; but the answer is very simple,— 'the 
act of parliament would not at all interfere with the creditor in the 
case so put, for a bond is no lien upon land, and it is only from the 
time that " the sum of money becomes secured by any mortgage, judg- 
" ment, or lien," that the twenty years are to be reckoned, that is, from 
the year 1819 in the case so supposed. 
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There is another view of this cfise, which it may he right to notice, ll 
has been argaed, that the defendant who snbmits to hare a judgment 
revived against him, is to he taken as an assenting party to the propriety 
of its being so revived, and that if he has anything to say against the 
revivor of the judgment, he must say it by pleading to the mire Jacias^ 
or be for ever silent. 

Now, the binding efiect of the revivor roust be admitted, that is, the 
party, no doubt, mast abide the consequences of it ; but I deny tho 
position that any assent of the party is to be extracted from the fact of 
the revivor. The defendant in very many instances having bo notiee 
whatever of the revivor. 

Take the common case of a revivor upon niis^ where the sheriff returns, 
that he has not been able to give the defendant notice. In this case» 
though theabodo'Of the defendant may be really well known, the practice 
Is, that tlie plaintiff's attorney goes to the office of the Court, and preaents 
his writ of srtVe faeias to tlie derk of the prothonotary, who indorses 
•n it two returns^ which bear different dates, but which in truth are 
■ytde at one and the same instant ; these are made in the name of the 
sheriff, but oflen witheul the sheriff or sub- sheriff, or any one acting for 
them, even so much as hearing of them ; and which fictitious retorna 
aiate another fiction equally great» namely, that the defendant Ium 
nothing by which the sheriff can make kttown to him. 

In this very common case, the defendant has no notice. The revivor 
being effected behind his hack. 

I again admit, that so long as our law shall continue unamended in 
this particular, the defendant must abide the consequences of this, not 
very fair, proceeding. But I deny that we are at liberty to (band 
any conclusions on supposed knowledge, or implied assent on the part 
of the defendant, which it is manifest are rendered impossible by tlua 
practice. 

Again, when it is said that the defendant may redress himself by 
pleading to the scire faeias^ let us remember that a defendant circom- 
stanced like the present defendant, can plead nothing except the very 
pleas which have been pleaded in the present case, namely, the imdL of 
no payment, and no acknowledgment in writing within twenty yearn, 
and these, the judgment creditor says, are bad pleas, and, therefore, 
though true, cannot avail him. 

The argument of the judgment creditor, therefore, is in this cir^e» 
that if the defendant does not so plead, he is to be excluded from raiaiiig^ 
any question as to the fact of non-payment, or non-acknowle^gflaent 
in writing, because he has not pleaded them, — but if he does so plesul» 
he is to be bound equally, because it is then contended, that such facta 
are altogether immaterial. 

This is only giving enunciation in other words, to the propositioa 
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tliAt the power whieh anj pUdnliir poisessM of reFiving his jadgment 
shall exdiiQe (do what the defendant may) all qoestions being raised aa 
to the fact of non-payment or non-acknowledgment within twenty years. 
We have beard a great deal of the mischiefs which wiU follow upon 
the deatmctioft of Tested rights^ which it is said that the construe* 
tion of the statute contended for by the jadgment debtor would induce* 
With that oonsideration we have nof hing to do ; but if it were open to 
us, I should observe, first, that no judgment would be at all aflGected, upon 
which it had been possible to realise any payment on account of 
pnncipal or interest during the last twenty years ; and that any jndg^ 
roents of a contrary deaeriptaon were probably securities of no great 
▼akie» and enctly such aa the legislature thouglit it right to bar ; and 
secondly, that the alleged hardship is no other than is incident to every 
statute of limitations, which necessarily renders Irrecoveorable some 
demand which could otherwise be recovered ; a hardship, if it be one, 
which it ia the very object of every such act to create. 

It can hardly be neeessary to observe, that no antecedent state of the 
law in Irekuid can be allowed to prevail against the statute of the 3 & 4 H^. 
4, if such antecedent state of the law is irreeencileable with its provisions. 
Aad perhaps no other statute ever was enacted, which evinces so much 
determination to set aside the law that it found established, as the act 
now in question. 

To get rid of ancient law where it had become unsnited to modern 
ooarenience, is the character of the statute from one end of it to the other. 
It has accordingly abi^ished every foras of real action except three. It 
has aaaihilated above sixty of the most venerable writs known to our 
law. It has swept away the doctrines of continual claim aad posseuio 
fmbriSf aad wholly altered the law respecting the effect of entries, and 
of disGontinaanoe, and of warranty, and of descents cast, and of the 
possession of joint tenants and tenants in common, and of permissive 
oeenpation, and of adverse poseession, and it has altered the periods of 
limitation, and the conditions under which they apply to remainder- 
men, and to persons under disabilities. In all these particulars the 
statute adopts, and carries into execution the recommendations of the 
Frst Report of the Commissioners appointed to consider the state of the 
law respeeting real property; but extensive as are these changes, they are 
not all that were then in the mind of the legislature connected with 
the lobject of that First Report, — for in the same session, they passed 
two other statutes equally founded on that Report, and equally adopting 
its recommendations, — by one of which the ancient law of dower was 
wholly new modelled, and by the other, some of the most fundamental 
maxims of the law of inheritance were set at nought. What Lord 
Coke might have thought of these operations I stop not to conjecture, 
but I may be permitted to express my conviction, that if it had been 
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stated to the legislature when they were aboat to enact the 3 fc 4 IT. 
4, c 27, that the provisions of the 40th section of their act woold be 
sobversive of a rule long acted on in Ireland, *< that we must not look 
<< behind a judgment of revivor" that consideration woold not have 
prevented the section firom passing into a law. In fine, it appears to 
me that ancient rule is essentially inconsistent with the plun meaning 
of the 40th section of the 3 & 4 fT. 4, c 27, and that the section meant 
to suggest a new test for the continuance or noU'Continoance of a lien 
upon land, which the application of that former rule would completely 
nullify. I admit that the state of the law prior to the passing of the 
3 & 4 ^. 4, c 27, was that which the judgment creditor in the 
present case contends that it still is: I agree with him that the 
legislature must be taken to have known that such was the state of our 
law, but I do not believe they intended to adopt it. On the contrary, 
I believe that they intended wholly to alter it, and it appears to me 
that on a true construction of the statute they have succeeded in ac« 
complishing that object, and that the practical question now at issue is, 
whether the statute shall prevail against the old law— or whether the 
old law shall prevail against the statute ? 

For these reasons it appears to me, that the judgment of the Court 
of 'Queen's Bench ought to be reversed. 



TORRENS, J. 

I concur in the opinion of the majority of my learned brethren who 
have preceded me, and remain unconvinced by the arguments adduced 
by my Brother Foster. It is important to consider the state of the law 
in this country, previous to the statute of the 3 & 4 IF. 4, c. 27, what 
mischiefs that statute was intended to remedy, and what greater mis- 
chiefs would ensue from the adoption by this Court of the construction 
contended for by the plaintiflF in error. These considerations appear to 
me to a£Ford legitimate keys to the construction of an act, upon which 
there has hitherto been no binding decision, although the three Courts 
of Law and the Master of the Rolls have, I believe, g^ven their opinions 
respectively in favor of the construction of this clause of the act oon* 
tended for by the defendant in error (a). To use the words of the 
late Chief Baron^ Joy, in CrqfU v. Hewton (6), if such a construction 
were not given to it, '' this statute would be a very mischievous one ; 
<< and we ought, therefore, so to construe the statute as to prevent that 
" mischief." 

Securities by judgment in this country stand upon a very peculiar 

(a) Vide Executors of OthweU y, Farrati, 6 Law Rec. 2d Ser. 10; S. C. 1 Sansse 
& Scnlly, 218, ti. ; Keely v. Bodkin^ 5 Law Rcc. 2d Ser. 224 ; S. C. 1 Saosse & 
Scully, 211 ; Crofts v. ttevcson^ 5 Law Rec. 2d Ser. 263; Finch t. Fitzgibb^m, 6 
Law Rec. 2d Ser. 312. 

^ (6) 6 Law Rec. 2d Ser. 260. 
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ibotiDg. ProTioiis to the statute 8 G. 1, c^Ir.^ there was no statute 
of limitations affecting the recorery of debts due by bond, single bill, 
jodgments, and other such securities. That statute, after reciting that 
persons had been put to great trouble and expense in defending them- 
selres against actions had against them, '< by color of old dormant debts 
" and incumbrances, for which no demand had been made,vnor any suits 
« prosecuted," ''by the space of twenty years past,*' proceeds, in the 2d 
lection, to enact, that if any person shall commence or prosecute any 
action or suit, either in Law or Equity, for recovery of any debt due 
by.single bill or bond, or by judgment, &c., '' which shall have beeii due 
"and payable by the space of twenty years before such action or suit 
" brought, where no action or suit hath been prosecuted for recovery 
*' thereof, nor any interest of money hath been paid, or other satisfac- 
" tion made on account thereof within the space of twenty years before 
«the commencement of such action or suit, the defendant or defendants 
" shall and may be at liberty to plead payment in bar of such action 
" or suit." 

That statute passed nearly a hundred and twenty yeai*s ago, received 
an enlarged and liberal construction beyond that which the strict word- 
of the statute would perhaps legally bear, and many inconveniences 
resulted from a construction which gave an efficacy to proceedings which 
were neither within the words, nor probably within the meaning of the 
l^islature. Had that statute been strictly construed, the 40th section 
of the 3 & 4 W, 4, c 27, need not, in my opinion (so fiir, at least, as 
relates to Ireland), have been passed ; but from the lax construction 
given to the former statute, a mischief had crept in, which the provi- 
sions of the recent statute, supposing the legislature to have had in view 
the state of the law in this c<mntry, were intended to remedy. Al- 
though many cases were let in which were not, perhaps, strictly within 
the language of the 8 G^. 1, c 4, yet, it never was doubted that judg- 
ment in scire facias saved the bar of the statute ; and, upon the faith of 
that construction which was in operation for so long a period, securities 
by judgments revived by scire facias became an undoubted lien on the 
lands of the conusor, having all the effects of the original judgment, with 
the superadded right of issuing execution on them. 

It is indisputable that thus stood the law before the statute of the 9 
G. 2, c. 5, which greatly enhanced the value of securities by judgments, 
by rendering them assignable, vesting in the assignees the rights of 
the original conosees, and enabling them to revive the judgments, and 
give discbarges in their own names ; and, in reference to this subject, it 
may not be unimportant to advert to the words of the section under 
consideration, which are, '* That no action," &c., " shall be brought," 
&C., *< but within twenty years next after a present right to receive the 
" same shall have accrued to some person capable of giving a discharge 
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** for or release of the same, unless," ke. Now, under the 9 C 2, the 
right of the assignee to receive the money secured by the original judg- 
ment, may hare first accrued under the judgment of revival, as in the 
case of an assignment of a judgment, after twenty years from its rendi- 
tion. Thus, the right of the assignee to receive the money, and give a 
" discharge for or release of the same," may have been founded, not 
merely upon the original judgment, but also upon the judgment of 
revivor in scire facias^ from which he derived his *' present right to 
receive the same." 

This consideration of the law, as it previously stood, may serve to 
shew that the legislature, at the time of passing the recent statute, had 
in its contemplation not only the original judgment whereby the debt 
was secured, but judgments of revivor also. It is rather curious to ob^ 
serve, that the terms " release and dischaige" are to be found in both 
acts, as applied to the persons who have the present rig^t to receive the 
debt. 

In this case there was a judgment of revivor in scire facias in Michael- 
mas Term, ISf?, and up to the passing of the 3 Ab 4 IT. 4, c 27, it is 
not contended but that this was a valid and subsisting security. To 
defeat this security, a retrospective operation must be given to this 
clause of the statute, which, if adopted, will have the e£Fect of defeating 
not only this, but every other judgment on the records of the C<Niit, 
which, under the established construction of the 8 G. 1, were considered 
as valid and binding on the defendants. We are not now called on to 
decide whether this clause of the S & 4 ^. 4 be* a* prospective re> 
peal of the S G» I ; but we are required to give the first-mentioned 
statute a retrospective operation. It would be alarming to contemplate 
the demolition of property which would follow from the adoption of such 
a construction. The property of the country is largely invested in this 
species of security ; they may be said to be among the common aasoranoes 
of this part of the kingdom. It is every day's practice to make jndg* 
ments the subject of family settlements. They are vested in trustees, 
whose duty it is to keep them alive for the purposes of the trusts. Until 
the passing of the 40th section of the late act, the validity of such secu- 
rities was unquestionable ; and unless the words of that section be so 
clear and unambiguous as to compel the Court to adopt a ooostmction 
which would have the effect of destroying them, and producing such 
mischievous consequences, we ought not to do so. I admit, that if the 
words be so clear and stringent as to admit of no other construction, 
the Court is bound to give them such a construction, whatever the con- 
sequences of it may be. The Court is to administer, not nudce the 
law. 

It is contended that a rigid construction is to be given to this cbmae, 
upon two grounds«^first,jt provides, it is said, but for two exceptions. 
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vis., s payment of interest or of part of the principal within twenty years, 
or an acknowledgment in writing ; and secondly, it is said that, in point 
of law, the term '' jadgment*' does not apply to a judgment of renval in 
jteireJaciaSf and that the present right to receive the money ^'accrues" not 
on the rendition of the original judgment, but on obtaining the judgment 
of revival. Now many cases may be put which, although not within the 
exceptions mentioned in the section, would confessedly prevent the bar. 
For instance, executions may be sued out on the original judgment, and 
thus it may be kept alive, year after year, for twenty years, although 
there may be neither a payment nor acknowledgment ; and, surely, tt 
cannot be contended, that creditors who have so issued execution from 
time to time, and endeavored to obtain their demands, are barred after 
ajapse of twenty years from the entry of the original judgments. Again, 
an action of debt may be brought on the original judgment^ just 
before the expiration of twenty years ; and after the expiration of 
the twenty years, final judgment may be obtaijued in that action. Can 
it be contended that, in such case, the 8 C I is retrospectively 
repealed, and that the bar is not prevented by the commencement 
of the action within twenty years ? But in reply to this, it is said that 
the creditor can continue a suit so commenced before the expiration of 
the twenty years, and complete it afterwards, by obtaining judgment. 
But it is impossible to give the statute such a construction ; for, according 
to the argument on the other side, the true construction of its words 
makes twenty years an impregnable barrier to the recovery, except in 
cases coming within the two exceptions expressly provided for. 

But what is to become of pending suits relating to the validity of 
original judgments, which may have been pending for years, and in 
which there has been neither payment nor acknowledgment? Is the 
efflux of time to determine the rights of the parties in such suits, and not 
the tribunals to which they have chosen to submit their claims? These 
are some of the exceptions which may be suggested. 

My Brother Foster has alluded to the case of mortgages, with 
respect to which I am of opinion exceptions must be admitted, not 
expressly coming within the words of the act. i will just advert to the 
^case of a bill taken pro mmfesso and a decree for sale ; but I refer this 
part of the case to the consideration of the learned Baron who is to fol- 
low me, and whose great experience in a Court of Equity so well quali- 
fies him for the task. 

Indeed, I look upon the question in this case as closed by the authority 
which has been so frequently referred tO| of O'Brien v. Ram (a). That 
case, as it is well known, was first brought to the notice of the profession 
by the late Chief Baron, in the case of CV<2/25V.i%ttu/iii (6). In OBrieny, 
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Earn, a penoo wko was not boond by the original jadgment, bet wbo, 
upoa his marriage, wm made a party by scire fodas^ was hdd boaod, aA«r 
hit vtfe's death, by the jodgment in scire faduM^ which had been iaeoed 
daring the coverture jointly against himself and wife, who was the ori- 
ginal party to the judgment. I sbonld be trespassii^ on the time of the 
pnblicy were I to allude more at length either to thia caae» or to that of 
Crofts V. HeufSOH above mentioaed. 

With respect to the history of thia act of parliament, I must protest 
against its admission here. I know nothing judicially of the Real 
Property Commissioners, and I cannot permit my mind, so far aa it is 
legally constituted, to be influenced by any considerations arising from 
their Reports, or by any conjectures as to what the legislature may 
have thought proper to enact in coaaeqneoce of their recommendations. 

The preceding considerations wonld have led my mind to adopt the 
construction contended for by the counsel for the defendants in error; 
bat even if those considerations were not deserving of the weight to whidi 
I think them entitled, I do not entertain mach doubt upon the express 
wording of the statute itself, and the true meaning of the word " judg* 
roent," that the dedsieii of the Court of Queen's Bench ought to be 
affirmed. 

I conceive the jadgpoentof Michaelmas Term, 1817, ought to be 
viewed in the light of an original judgment. In my opiniooj there is 
nothing in the wording of the 40th section thst {HneJiibitv such a conatruc- 
tion. That clause speaks of *^ any nor^^e^ ju^gnenl^ or lien." Now, 
carrying forward the word ''any," and reading it "any judgment," or 
** any lien,"*-as the sense and context require— and a judgment of re- 
vivor is brought within the express words of the act :— for it baa not 
been disputed but that, for some purpoaea at leasl^ a revivor by scire 
facias is to be considered as a "judgment." 

Both iu this country and ia England (although there may be some 
difference in the form of pleading), a scire facias has been considered an 
action to whieh a pka may be put in, and in which a judgment may be 
recovered. If thai be so, why should not a judgment by default bind 
the party in it just aa much aa in any otiier action ? 

It ia nnneceasary to say anything upon the question of pleading — 
indeed, that part of the case was not much pressed at the bar. 

Upon the whole, I am of opinion that- the judgment of the Coart 
below ought to be confirmed ; and I conceive that aii opposite decision 
would lead to a great dastroetien of property. 



PbnkbfathbRv BL 

Concurring as I do in the apinions expressed by the majority of my 
Brethren, and in the deciaiona which have already taken place upon the 
construction of diu atatutc^ and being, moreover, aUvngly impressed 
with the mischievous consequences which would flow from a contrary 
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deci«ion, I irmild fi#vr have contented rnj^K with marely mying, that, 
in my opinion, the jodgment of the Comrt of Queen's Bench onght to be 
a4Bnned, had not certain matters been urged in the coorse of the arga- 
ment and discussion of this case, which appear to me to require some 
littte observation. 

It is a startling proposition, that ntter a Court of justice has declared 
and adjudged that a debt is unsatisfied — that the plaintiff is entitled to 
have execution for that debt, which has, in fact, never been satisfied or 
paid — I repeat, it is a startling propositi<Ni, that the solemn judgment of 
the Court, given under sucli circumstances, is to be set at nought, and 
its adjudication treated as a nullity and of no effect. Still, however 
startling such a proposition may be, if the legislature have said that such 
is the law, we must undoubtedly yield our obedience, whatever may be 
the consequences— whatever ruin it may entail upon individuals— or 
whatever destruction it may occasion to their property. 

But I must be permitted to say, that before we adopt a construction 
that wonld lend to such results, we ought to be fully sartiisfied that such 
was the intention of the legislature, and that such intention has been 
clearly and explicitly expressed. That intention ought, in my mind, 
to be collected from the act itself — from what tlie legislature has said, 
either in its recitals or in its express enactments, Hind we ought not too 
much to look out of the statute to what learned men may have said or 
thought antecedently to its passing* 

The history of acts of parliament ie sometimes referred to. In the 
construction of old statutes, cotemporaneous exposition is sometimes of 
the greatest value ; but we are not to go too far in attending to what 
has been said or done before the legislature has put its ^fiat upon the 
enactment, and before the measure has become the law of the land. 
What has been previously said or done may have been altered, or, 
possibly, altogether abandoned, before the contemplated measure has 
passed into a law ; and we ought, therefore, to look mainly to the lan- 
guage of the legislature itself, to find out and interpret its meaning.— 
Though perhaps I may be permitted to say, that there is not anything 
in the Report referred to, that would lead to a oonelusion that, in the 
opinion of the Commissioners, a judgment in seire/heias was to lose, by 
the adoption of what they recommended, any of the effect it had there- 
tofore possessed. 

The intention, then, of the legislature upon this subject is to be col- 
lected, as it appears to me, from the enactments contained in the 40th sec- 
tion of the statute, for there are no recitals which can be read in 
connexion with this section to assist us in our construction of it. 

In construing that section, we are bound to consider what the law of 
the land was pre viously-* what the nature of the writ of scire facias and 
judgment on it*^what it is probable the legislature intended to do — and 
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what are the words they haved oted to carry that inteotioD into effect 

It matt be conceded that the strict words of this section are not to 
he considered as binding in every case, hot that certain exceptions are 
necessarily, to be considered as engrafted on them. Some of these 
exceptions hare been p«>inted oat by my learned Brethren in their 
judgments, and others by coansel in argument at the bar. I will only 
advert to one— the case of an execution issued from year to year; and 
although all the mischiefs which are attributed to the reTival of judg- 
ments by scire faeiast will be found to follow from keeping them alire 
by repeated executions, yet, no one will dispute, that if an execntion 
iitsues from year to year, the judgment may be kept alive for a century. 

Let us see what is the nature of a judgment in scire facias, and 
what is the effect to be attributed to it. It is not merely the adjodica^ 
tion of the Court that the plaintiff shall have execution of his former 
judgment, but it may bind and affect persons who were not parties to 
the original judgment. It has the effect, therefore, not only of reviv* 
ing the former judgment, giving a new right to receive what b due on 
it against those formerly bound by it, but of enabling the party to enforce 
his demand against others. It does this by the judgment of the Court, 
and, in doing so, it confers a new privilege, a new right, and a new 
terminus. 

It is said, however, that time begins to mn from the moment the 
money secured by the judgment is first payable, and great reliance has 
been placed on the words of the section in this regard ; — but see the 
length- to which this argument would go : it has been already alluded to 
by my Brother Perrin. If the judgment in scire facias do not give a 
light to receive the money, neither does the original judgment. The 
right to receive the money, is first given by the bond or other security, 
and time, according to this argument, ought to run from the moment 
the bond is payable. 

Suppose a bond and warrant of attorney are given to secure a sum of 
money— at the end of nineteen years, judgment is entered on the bond- 
six years after that, a scire facias issues. Is that judgment, I would 
ask, barred, because a right to receive a sum of money existed for more 
than twenty years ? A " present right" to receive the money was 
created by the bond, and existed immediately upon its execution, or, at 
least, at the period when it was made payable, although the judgment 
was not entered for nineteen years afterwards. 

But it is said that the sum of money was secured by the bond, and 
that the bond was no lien on the land. True, but the right to receive 
the money, in the words of the clause, first accrued under it, but a new 
right binding the lands accrued by the original judgment, and a further 
right to receive the same by the judgment of revival, a right which this 
latter judgment might have conferred on one no party to the original 
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judgment. If thejadgment of revival do not confer a new right to 
receive the money^ neither does the original judgment. They both 
stand on the same foundation » they are equally the judgments of the 
Court — they equally bind the land. 

The judgment in scire faeiajf secures, by the judgment of the Court, 
the same sum that was secured by the original judgment, but it also 
gives a fresh security— a new present right to receive the money origi- 
nally secured by the bond, then by the entry of the original judgment, 
and lastly, by the judgment in scire facias. 

Again, a party suing out a scire facias is entitled to costs. These 
may be considerable. Suppose a judgment for the plaintiflF in scire 
facias^ afler proceedings in which costs to a large amount have been 
incurred. The judgment is given that the plaintiff shall recover not 
only the sum comprised in the original judgment, but a sum for the 
costs of the judgment in scire facias* The plaintiff is clearly entitled to 
recover these costs at any time within twenty years, though many more 
years have elapsed since the rendition of the original judgment. Shall 
he, then, be at liberty to recover the accessory, and not the principal, 
because a right to receive the latter existed for more than twenty years ? 
He cannot recover the sum secured by the original judgment, although 
the Court has adjudged it to him, but he may recover the costs of suing 
to obtain the fruitless adjudication. Must we split the judgment in 
a scire faciaSf and let the plaintiff recover the costs, and not the sum of 
money for the recovery of which those costs have been incurred ? Is 
execution, I again ask, to go for the accessory, and not for the prin- 
cipal 7 

The legislature has introduced into the 40th section two exceptions, 
viz., where there has been a payment of money, or a promise in writ- 
ing ; but as it must be presumed that it knew the law of the land, it was 
thought unnecessary that an exception should be introduced in favor of 
those cases in which execution had been issued, or an adjudication 
of a Court obtained. 

It was not contended by the defendant's counsel that there was any 
difference as to the effect and operation of a judgment in scire facias 
had upon nil dicit^ confession, on a demurrer, or otherwise ; and I think 
it must be conceded, that whatever may have been the foundation of 
the judgment, whatever may have guided the Court in its determination, 
the consequences must in each case be tbe same. The scire facias 
requires the defendant to shew cause why the plaintiff should not have 
execution of the judgment still remaining unsatisfied. He comes in and 
says that he can shew no cause, that ha confesses that the judgment is 
unsatisfied. The Court, thereupon, adjudges that the plaintiff «shall hffve 
his execution^-this at the end of nineteen years. Is this confession on 
record, this adjudication on such confession, to go for nought ? — And is 
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the origiDftl judgment to be ooneidored as barred in the foRowinpf year, 
altlMugfa an acknowledgment in a letter would ha^e kept H alire ? 

An argument has been drawn from the instance of a mortgage, and it is 
said that as the mortgage would be barred at the end of twentjr years, 
if no interest had been paid or acknowled gme nt giren within that 
period, that the same words, when applied to judgments, ovglit to 
receive the same eonstraetion and hare the same etfect. I do not deny 
this ; and I think that judgments and mortgages are to be goremed by 
the same rule, and that as a judgment of reviml in scire fanoi confers 
a new right to have execution upon the original judgment, so a decree 
of a Court of Equity, ascertaining the principal and interest due npoii 
a raortgiye, and ordering payment, confers a new right, and forms a 
new terminus, from whence time is to be computed. 

If we examine the principles by which Courts of Latr and Equity 
are guided in their respeetire proceedings, we shall find a very close 
analogy b e t wee n them, and the statute expressly affecting the proceed- 
ings in each. It may not be amiss to examine this amdogy. If nothing 
be done with respect to a mortgage, it is barred after the lapse of twenty 
years ; and, in like manner, if nothing be done with respect to a jadg- 
ment, it is equally barred. 

If a idte facias be sued out at law, npon whidi a judgment is bad, I 
hare endeavored to shew that it creates a new right and a new terminos^ 
from which the time begins to rnn. If a suit be instituted within 
twenty years, for the purpose of raising the sum due on a mortgage, and 
a decree obtained, ascertaining the amount due, and ordering payment 
thereof, and, in default of pajrment, a sale to satisfy the debt, and before 
any fruit be had from this proceeding, the suit becomes abated, and 
twenty years elapse from the date of the mortgage ; it becomes then 
necessary to take a step to have the benefit of the former proceedings 
and decree. For this purpose, a bill of revivor is filed, or a supplemental 
bill, as occasion may reqnire. say within two years after the former 
decree, or twenty-one years after the execution of the mortgage, on 
which no interest had been paid. Is this new suit barred by the statute ? 
Suppose the former decree was made on admissions contained in the de- 
fendant's answer, that the whole mortgage debt was due — or suppose it 
made upon a bill taken pro confisso for want of an answer, is the elFect 
still the same ? And is the debtor the mortgagor ? And is the mortgagxH* 
to be protected by the statute, and a mortgagee to lose his debt, althougph 
the justice of it was admitted by his debtor, and although the creditor 
had prosecuted his rights, obtained a decree of a competent tribunal for 
ascertaining and enforcing those rights, and was rendered unable to 
enforce that decree by matters over which he had no control— the will 
of Crod, or, perhaps, the act or misconduct of the defendant in secretly 
conveying away the property ? 
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At m soil in Eqaity is tbe proper prooeadlng to get the froits of a 
BoHgage, end a somfaeias for oblaiaiiif tke fraita of a judgnent, the 
same effect and consequences seem clearly to be attachable to tlm de* 
eree in the one caae» and to the judgment in soke facias in tbe others each 
being the oonsommation of the respective proceedinga. 

I do not wish to advert at aniy leogtli lo the eitiiatioB of property 
in Ireland, where it has for nany years been the habit to advance aMiney 
M the secnrity of jn^gnent^ and which am made the prorition for fami- 
lies in innnaerable instances, aad which haire faoen considered to have 
bren permanently kept on foot by judgment* of revind. I will, however, 
pnt one oase^ which is of frequent occorrenco :— ^ man about to marry 
confesses a judgment to trustees for the purpose of seooringa provision for 
his wife and children. The bond on which the judgment is entered is pay- 
able immediately to the trnsteei^and they have a present right to receive 
the money secured by the judgment ; but, by the tenna of the settleaieat, 
BO interest is, in fact, to be paid by the husband during his life. The 
husband lives above twenty years — Is the judgment barred ? How is it 
to be kept alive? Not by the payment of interest, for the debtor pays 
no interest during his life ; and unless it is to be argued that this passive 
state on his part is a payoaent within the words of the 40th section, 
and unless the trustees are from time to time to issue execution from 
which no froits are to be expected, or from time to time receive written 
ackoowledgnieBts from tiie debtor, which it is improbable they wiB do, 
tbe judgment may be barred by She 4iperation of this section, if it be 
not duly revived by a judgment in scire Jacias^ and if eflBcacy be not 
given to such judgment of revivaL 

But, it ia said that the legislature must have had in view the pro- 
visions of the Irish act, 8 (?• 1 ; and that, impliedly, repealing some of 
tbe provisions of that act, by the S & 4 FF. 4, it has gone further, and 
taken away the efficacy of a judgment in scire facias. This intention, 
however, can hardly be attributed to the legislature. Under the 8 £r. 1, 
the mere suing out a writ of scire facias within twenty years prevented 
the operation of that statute. Now, although the 3 & 4 FF. 4, c 27, 
may have repealed this enactment, it did not affect a judgment given on 
such writ of scire facias- 

A judgment in scire facias neither derives its operation from the 8 
G. 1, ner is it affected by its implied repeal. 

it, therefore, appears to me very clearly (with every respect for my 
Brother Foster's opinion, and for the very able manner in which he 
has discussed the case), that the most alarming consequences would 
follow from the construction he contends for, and that that construction 
is neither within the spirit nor the letter of the act, and that such a con- 
struction would be giving ib this clause an operation destructive of 
rights which, as I apprehend, the legislature never intended to destroy— 
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an operation which, I go the length of saying, oaght not to be giv^en to 
the statate, unless the words be so clear that no person coald entertain 
a doubt as to their interpretation. 

In reference, again, to judgments of revival, I would remark, that 
the late statute 9 G. 4, c. 35, seems to consider folly and to reoc^ise 
theeflScacy that ought to be- given to such judgments. 

I do not go at greater length into this case, as it has been already 
so ably discussed, by some oGHby Brethren here present, in the lucid 
judgment already given in the case in the Court below, aq^i also by other 
Judges before whom the question has arisen, and shall only further say, 
that I fully concur in those judgments, and think the judgment of the 
Court of Queen's Bench ought to be affirmed. 



Burton, J., Johnson, J., Dohbrty, C. J., and Busmb, C J., con- 
curred in the opinion of the majority of the Court.* * 

Judgment affirmed. 
Moderate costs. 



* The Chief Baron and Baron 
Richards were absent: but the 
same question having arisen before 
the latter learned Baron, in the 
case of Ryan v. Camhie (for wiiich 
see Ir.Eq. Rep.), voL 2, was de- 



cided by his Lordship on a previous 
day in this Term, in exact con- 
formity with the opinion enter- 
tained by the majority of the Court 
in the principal case. 
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Monday^ November 19/A. 

WILL— CONSTRUCTION 0F-^FE&8IMPLB ESTATE- 
ESTATE FOR LIFE-*POW£RS. 

BowYSK V. Blair. 

Thk following case wus sent from the Court of Chancery, for the Where the tes- 

optDion of the Court of Queen's Bench : — tator being 

Charles Frederick Abbott, Esq. betug seized in fee of certain freehold certain free- 
premises in the barony of East ('arberry and Kinalineaky, and county of ^^^ premises, 
Cork, did, on the 6th of January, 181^, duly make and publish his last to trustees, 
will and testament, in writing, duly executed and attested, for passing ^npoQ^^'^gt' 
freehold estates, which will is in the words and figures following, that to receive and 
is to say:—'* In the name of God, Amen.— I Charles Frederick Abbott, &c. thereof ' 

*« of Church-lane, in the parish of St Luke, Chelsea* in the county of ^\ Pf ^ ^^ 

, , , "^PPiy the s^me 

'* Middlesex, Esq., being sick and weak of body, but of sound mind, unto my dear 

^ memory, and understanding, do make this my last will and testament in former own 

" manner following (that is to say)— First, I desiie that all my just debts ''^le and sepa- 

"and funeral expenses be paid and satisfied, and I give, devise, and withstanding 

''beqaeath all that my freehold estate, situate in the baronies of East ^nyju^rehus- 
^ ^ ' ^ ^ , band she may 

'^ Carberry and Kinalmeaky, and in the county of Cork, in Ireland, with marry, and 

"the appurtenances, unto my friends Morris Hughes and Robert Horn, ^^ to'^my^' 

"both of Chelsea, aforesaid, their heirs and assigns, to bold to them, trustees shall 

"their heirs and assigns, from and immediately after my decease, upon fectualdis- 

" the trusts following (that is to say), upon trust to receive and take the t^ totim^c for 

"rents, issues, and profits thereof, and to pay and apply the same unto the same, and 

"my dear wife Mary Anne, for her own sole and separate use, notwith* mediately af- 

" sunding any future husband she may marry, and that her receipt ^^ *^® decease 

" only to my said trustees shall be good and effectual diiicharges, from wife, in trust 

"time to time, for the same, and from and immediate! t after the decease „^!. ^^^^ ^^^^ 
' ' ' son or peffr'ons, 

and in such 

manner and form as my said dear wife shslL hy any deed or will duly executed and attested, 

give, direct, and appoint the same; and I give, devise, and bequeath uufo my said dear 

wife, all and singular my goods, chattels, monies, dehts to me, monies in the funds, and 

effects and property, of what nature or kind soever the same may be, for her own sole 

and absolute use for ever." And he then appointed his wife sole executrix of his will. — 

Held^ that under the clause of the will which terminates with the words *^ direct and 

appomt the same." the testator's wife took in the freehold premises thereby devised to her 

an estate for her life only, with a power of appointment by aoy deed or will duly executed 

and attested, supposing such estate or interest to be legal, and not equitable. Held^ aUo^ 

that under the clause of said will, commencing with the words. ** Audi give, devise, 

and bequeath unto my said dear wife," she took an estate in lee-simple in said freehold 

premises, contingent upon her not exe mting the power of appointment given to her by 

said will, and supposing such estate to be legal, and not equitable. 

X 
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** of my said dear wife, in trnst* for such person or persons, and in such 
" manner and form as my said dear wife shall, by any deed or will, duly 
" executed and attested, give, direct, and appoint the same. And I 
"give, devise, and bequeath unto my said dear wife Mary Anne, all and 
** singular my goods, chattels, monies, debts to me owing, monies in the 
'* funds, and effects and property of what nature or kind soever the 
*' same may be, for her own sole and absolute use, for ever ; and I oomi- 
" nate, constitute and appoint the said Morris Hughes, Robert Home, and 
"my said dear wife Mary Anne, the sole executors and executrix of 
" this my last will and testament, hereby revoking and making void all 
"former and other wills by me at any time heretofore made, and 
"declaring this only to be my last will and testament. In witness 
" whereof," &c. 

This will was dated the 6th of January, 1811, and was attested by 
three witnesses ; and the testator died on the said 6th of January, with- 
out having altered or revoked s^id will, leaving the said Mary Anne 
Abbott and the said Morris Hughes and Robert Home him surviving. 

The questions for the opinion of the Court were — first, What estate 
or interest (if any) did Mary Anne Abbott take in said freehold pre- 
mises under the clause in said will which terminates with the words 
" direct and appoint the same,*' supposing such estate or interest to be 
legal and not equitable? Second, What estate or interest (if any) did 
the said Mary Anne Abbott take in the said freehold premises under the 
clause in the will commencing with the words "and I devise and 
" bequeath unto my said dear wife," and supposing such estate or inte- 
rest to be legal, and not equitable ? 



Mr. CoIltnSf Q. C, for the plaintiff. — We contend that if a will give 
an estate to one indefinitely, with a superadded power of appointment 
that the devisee takes the fee> it is otherwise in an express devise for life. 
The rule is laid down with great precision by Sir William Grant, in 
the case of Bradley v. Wesfcott(a) — " The distinction is, perhaps, alight 
"between a gift for life, with a power of disposition superadded, and a 
" gift to a person indefinitely, with a superadded power to dispose by 
" deed or will ; but that disposition is perfectly established, that in the 

(o) 13 Ve8.453. 



* This passiige in the original 
will was as follows : — "And from 
"and immediately after the de- 
" cease of my said dear wife, 
" then I direct my said trustees to 
" convey the said freehold estate 



" unto such person or persons, and 
"in such manner and form as my 
" said dear wife shall, by any deed 
" or will, duly executed and attes^t- 
" cd, give, direct, and appoint the 
" same." 
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"latter case the property vests.*' The principle seems to have prevailed 
almost since the Statute of Wills. The rule and the distinction are 
both established in the case of Jennor v. Hardies (a)y and in the earlier 
case oi Anon, {hi). In the case of Goodtiile v. Otway (c), the Court said 
the latter case was not law. In 1 Sugd, on Powers, 124, all the cases are 
reconciled under the two following propositions :— First, '< That when 
"there is an express estate for life given, with a gift in default of appoint- 
"ment generally, as the devisee shall appoint, without any intervening 
"estate to strangers, the devisee shall take for life only, with a power 
" of disposition over the inheritance. The rule is more inflexible when 
"a specific mode of exercising the power is pointed out." Secondly, 
" When the estate fur life is given in order to let in estates to strangers, 
" and no specific mode is required to the disposition- of the inheritance, 
"there, in the event of the mesne estate not taking efi^ect, the devisee 
"fthall take the entire fee-simple." I have met no case where the limita- 
tion to the devisee was indefinite, with a power of disposition superadded, 
and it was held that the devisee did not take the fee. The present case 
comes quite within the authorities, and the plaintiff is entitled, upon 
them, to the certificate of this Court. In EUon v. Sh^hard (d\ the 
words are the same as in the present case, and it was held they gave 
the absolute property. In Doe d. Herbert v. Thomas (e), the words are 
indeed somewhat different, but the judgment of Lord Denman shews 
clearly his opinion on this question. His Lordship says, that " his 
"judgment wonld have been the same, though the word heir did not oc- 
" cur; the only doubt which he felt arose on the case in 3 Xeonare/, but that 
" clearly does not apply ;" and same principle established in Barford v. 
Street (f). As to the construction to be put upon the second clause of this 
will, the result of the authorities is, that a wide construction is to be given 
to the word " property ;" and all the cases which are apparently to the 
contrary, are either inapplicable, or have been since expressly overruled. 
The case of Roe v. Yeud(g) is against our view; but, then. Sir J. 
Mansfield, C. J., says, " nor is there one provision throughout the will 
" which has the least relation to real estate.*' In the present case, I 
conceive, if any thing of realty was undisposed of in the first clause, it 
w'ould pass by the second clause. The case of Doe v. Rout (h) is also 
against us; but in that case, Gibbs, C.J. observes, that there was no 
dear intent to dispose of her real estate. The true principle of con- 
struction is thus laid down in the modern case of Church v. Mundy (t), 
" The best rule of construction is, that which takes the words to com- 
'' prehend a subject that falls within their usual sense, unless there is 
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*< tomMhing like deolaratlou pliitn to the contrary." In Bridgtwaier r< 
Ihibe of BoUon (a), the Coart said, " If the words had been all hia eatate^ 
** there U little doaht the fee- simple would pass." And in Nieoiis r. 
Butcher (6), Sir Williana Grant says, ** That in many of the cases the 
" Jadges have explained the meaning of the word estate, by saying It 
^ means the absolute property." Now, if " estate" is to pass all, beeavse 
it means ** property," it would be strange that the word " property" 
should not pass the real estate^-— [Crampton, J. The meaning must be 
gathered frocn the context] ^^-In JSogam t. Jack$on (c), it was held that 
effects, real and personal, ooold not be confined to chattels real, but would 
pass the real estate; and Mansfield, C. J. says, ^ If effects aseans property, 
*^ the matter is decided." This illustrates my general proposition, that 
property is a word of most general import In Doe v, Lamek" 
bury(d)t the devise waa of all the resklne of the testator's money, stock, 
property and effeela of what kind soever, and this devise was held to 
pass realty.^ [Burton, J. In thaC case there are residuary words; 
there are none in the present case.}— In Doe v. Lamgkmds («), there 
was a deivse of " All and every the residue of my property, goods, and 
"chattds ;" and It waa contended at the bar, that the word ** property" 
was to be construed by the words ^ goods and chattels," which inmie- 
diately followed ; but Lord £]lenboroQgh held it was to be construed as 
if " property and goods and chattels." This case ia very important, aa 
not merely shewiag the general import of the word property, but also 
ibrnisliing an instance where it wae not vestricted by the. content. In 
Doe d. Morgan^ v. Morfan (f)y in the earUer part of the wtQ in that case, 
the testator was vekj dealing wish personalty ; a»d, in his judgment in 
that case, Tenterden, C. J. said, ** Aa the word property, ]^ se, has 
'* been held to inckide both real and personal estate, and aa there is 
" nothing in this will to shew that- it is used in a more confined sense, I 
'* am' of opinion that the real estate did pass by it." Bayley, J. say% 
<* in one case, land waskeld to pass under a devise of personal estate." I«i 
Doe V. Langlands^ it was held that the word ^ property," when used 
in a will, would pass the real as well aathe personal estate ; and if there 
are other expresstona m the will which raise a judicial deubt, only as to 
whether the testator intended to confine the word property to his per- 
sonal estate, I think these expressions ought not to control the effiect of 
the word property." And Holroyd, J. said, ** Property per se is sufficient 
<* to pass the real estate." In 2 Powell on Dev, by Jarman, 171, referring 
to this easeof Z>M v. Langlande^ *< The last two cases are important au- 
" thorities, and they fully illustrate the observation before made, as to the 
'* leaning of modern Courts to hold lands to pass under words capable of 
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*' coB^nehendisg tkeoii notwithstanding their anociation with pemonal 
^ chattels," &c *< A review of the preceding statement of the cases will 
** convince the reader of the necessity of withholding implicit reliance 
"from some of the early decisions in which the restricted oenstrnetion 
"was adopted/* In EdwanU r» Bame${a), Tyndal, C. J. in his jodg- 
ment in this case, which was not at all a reofdnary, but an absolute and 
snbstaatial devise, says, property is sufficient to pass whatever a testator 
possesses; and Bosanqnet's judgment suggests what is in the present case, 
the word " and" connecting the word ^property" with words sufficient to 
give the whole personal estate ; and upon thiv subject there is tlie follow- 
ing passage in 2 Poweli an Devise$y 1 64«»" This always affords an argo- 
"ment for roakiag the words under conidderation indnde land, since the 
" contrary construction induces them to silence*" Ja 7i% v. Simp^ 
joii(^), testator gave and beqaeathed ^^ All the rest and residue of his 
" money, goods, chattels, and estate whatsoever to his nephew :" and it 
Was held that " estate" was not restricted. The argnttients were con^ 
formable to those in Hopewell v. Ackhmd (c)« In the present case, yoa 
most entirely nnllify the force of the word property^ nnlesa yon bold it 
to pass the real estate. The case of Doe d. JBtane ^. Evans (d) is 
strong fur applying the ^* ^usdem generis rule," were such rule properly 
applicable in the construction of wills; bnt in Lord Denman's judgment, 
the following passage occurs :•— *^ All the other words in the clause, but 
" estate, apply exclusively to personal property, and indnde every species 
" of it ; this word, therefore, mast be held to apply te any other property 
" the testator was poasessed of." And in the present case, supposing the 
rule efusdem generis good, what is there to cut down the word propiurty ? 
There is a complete sentence terminating at the word ** effects." The 
word residae does not indeed oocor in tire wiU in the present case, but 
some of the cases I have cited, as Edwards v. Barnes^ are cases where 
ths words do not occar in a clause technically residuary]; and fo^ what 
purpose are the eonclodiag words, *'fbr her own sole and absolute use 
'* for ever," words of perpetuity, introdneed ? Surely the testator must 
have intended to give, by them, something more than mere perishable 
chattels. Bayley, J., when giving judgment in Doe d. Morgan v. Morgan^ 
says, that a subsequent doubtful expression in the will should not eon<» 
trol the meaning of the prior clause giving all his property to his brother. 
The case oi Arnold v. Arnold (e) answers the objection which has been 
thrown out, that there should be some intention indicated of dis* 
posing of such residuum. For the meaning of the word residue, 
I would refer to the cases of Barclay v. CoUeUffJy OoodrigKi v. 
Devonshire (g), and Doe v. Fossick (hy Some deiding with realty 
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in the first claase may be relied on, as if realty was not in the 
testator's view in the second clause; but in the last case, Tenter* 
dea, C. J., said, " It is not necessary that testator should have a 
*' distinct property or interest in his contemplation when framing the 
" residuary clause ; and in Lessee of Crowe v. Nt^U (b), Bcjshb, C. J., 
said, *^ It is not necessary to ascertain that the testator contemplated a 
" particular estate.'* The objection may be raised, why give the fee, 
when she has a life interest and a power of disposition ? But the an- 
swer is simple : the testator contemplated a future marriage by the 
devisee ; and the cases recognised the propriety of snch a disposition. 
I n Dotones v. Simpson (c), the lady was to have the fee ; but if she had 
the fee twenty times over, and married without the power, she could 
make no disposition during the coverture. On the *anthorities, there- 
fore, the Court is bound to take the words in the present will in their 
natural signification. At the present day^ Judges are not to be astute 
in favor of the heir-at law ; the rule is, that every thing shall pass by 
sufficient words, and the adversary must prove the negative. There- 
fore, in the concluding words of the judgment in Crowe v. NobUy *' Here 
** are sufficient words to pass the reversion, and there are none sufficient, 
** either expressly or by implication, to exclude it.*' 

Thursday y November \bth. 

Mr. Blackbumef Q. C, with whom was Serjeant Jackson^ for the 
defendants. — The defendants represent, and have a right, upon this 
argument, to insist upon the title of the heir at-law of the testator 
Charles Frederick Abbott. The plaintiff claims as heir-at-law of the 
devisee ; we represent a person whose rights can only be affected by an 
express devise, or by necessary implication. The first clause in the will 
relates to the real estates in the county of Cork ; the second dause^ it is 
contended on behalf of the plaintiff, relates to the same real estates ; and 
Mr. Collins has divided his argument into two parts : — First, that this 
estate passed by the first clause ; and secondly, that it passed by the 
second clause. If it passed by the first clause, it could not pass by the 
second ; and if there be any thing in the argument that it passed by the 
second, that must be preceded by a distinct determination that it did not 
pass by the first clause. If there be any doubt whether or not the estate 
passed by either of these clauses, we will be entitled to the benefit of 
that doubt. We Contend that the real estate passed neither by the first 
or second clause. There is no general declaration of an intention to 
dispose of all his worldly estates. There is in the first clause a complete 
disposition to uses — a use executed in the trustees to continue until 
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the death of his wife, and a distinct limitation of the trasts, to terminate 
OD her death, and then (this is the time in the testator s contemplation), 
the trastees to stand seized, to the use of such persons as she should 
appoint, that is, she has the power of limiting the use. It cannot be 
nrgaed that the trastees take any greater estate than for her life ; or, if 
she did not make any appointment, that they would not stand seized for 
the heir-at-law. Mr. CoUins contends that the limitation to her is inde« 
finite, and that when that is the case, subsequent words of powers are 
words of limitation ; but he must admit, that if the estate be a particu- 
lar estate, the words must only operate to give the power. Taking that 
for granted, is the first estate indefinite ? The estate is first for her life, 
secondly to trastees for her life ; and, therefore, this is plainly an estate 
for her life, upon the authority of Morrant y, Gough (a) ; in which case 
Bayley, J. says, " It is a general rule, that a devise to trustees ceases 
** as soon as the purposes of the trast are at an end." The case of 
Bradly v. Westeott{b) is an authority upon this point ; and the language 
in 1 Sugden on PowerSy 123, upon the distinction between a gpft for life, 
with a power of disposition superadded, and a gift to a person indefi- 
nitely, with a superadded power to dispose by deed or will, is, that 
"that distinction is perfectly established;" and for that position relies 
upon the case of Reid v. Shergold(c)f decided by Sir W. Grant ; and 
in Adamsonv Armitage (d), Sir W. Grant lays it down, " That in a devise 
*^of realty, words of limitation must be added, to give more than an estate 
^ for life; but in case of personalty, words of qualification are required, 
" to restrain the extent and duration of the interest." In 1 Sugden on 
PowerSj 121, this case is put — "Suppose an estate to be given to A. 
** expressly for life, with remainder to such persons, &c. generally , as he 
*Uhall appoint, will the devisee in that case take a fee ?" And then cites 
the case of Anon (e), where the lands were devised <* to the wife for life, 
'^and, after her decease, she to g^ve the same to whom she will ;" and it 
was determined that she took for life only, with an authority to give the 
rerersion to whom she pleased. In the present case, it is to be re- 
marked, the power to dispose is by deed or will, and not generally ; and 
if the will be not duly attested, the heir-at-law must iake. In Jennor v. 
E(udiu(f)y the power was general ; and in GoodiUle v. Olwag(g), the 
decision went upon the ground that the devisee was also heir-at-law. 
In Bradley v. WetUcotty the gift was of personal estate, and upon the 
ground that the power was to be exercised by will, it was held that only 
an estate for life was given. Here we have concurring, an estate 
restricted to the duration of a life, and a power limited to two modes of 
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exercising it-— to en exercise of it by deed or by will. It is impossible to 
pat a double construction upon the clause ; it cannot be estate and power. 
Now, if an estate, sbe cannot in a certain event dispose of it by deed or will, 
and the testator's intention is defeated. Thejcase of Barfard r. Street has 
been relied on, and any one reading the marginal note would be misled ; 
but the words of Sir W. Grant shew that he founded his decision in that 
case upon the extent of the power giren, for he says, ** By this anltmited 
'< power, she can appoint the inberitaBce." In the case of Doe d. Herbert 
Y. Thomas (a)^ which was also relied on, the words '* heirs and aasigns" 
were in the devise, and the whole point of the decision in that case is, 
that where an absolute interest is given, the words of a power will not 
limit the gift. The case of Irwin r. Farrer(b) was the ease of an unlimited 
power already exercised, and the subject matter of the gift a legacy, and 
therefore inapplicable to the present case. If I am right, the estate was 
given absolutely to her during her life, and also a power given to her 
to dispose of the whole, or any part of this property, without the as- 
sent of any after husband, as a feme loie. By the first clause, he had 
made the most ample provision for his wife ; and, so far as intention, 
nothing, beyond what he did, remained for the testator to do. — [Bur- 
ton, J. If not disposed of?] — It descended to the heir*atlaw. If ahe 
disposed of the entire, the second clause would have nothing to operate 
upon. If it operated at all, it would be upon what she did not dis|KMe of; 
and they say that the use of the word " property', is, that it is a contin- 
gent residue of the estate that this clanse is to operate upon. Two dis- 
tinct classes of cases have been brought to establish that position ; the 
first to shew that the word <* property" applies to real estate; the next, 
that dass of cases which relate to residuary devises. What is now to 
be disposed of is a residuary property, but a part of that of which 
there has been some disposed of by the instrument. In the pre- 
sent case, there is not one word of " rest" or ** residue," or any word 
referring to any thing of which some part was already disposed ; and 
there is no case in which, standing alone, the word '* property" has been 
held to mean a contingent residue of this kind. With respect to the 
case of Lessee of Crowe v. ]Voble (c), there was a residuary clause in that 
caM ; and that that was the fuundation of the judgment, appears frons 
the reference by Bushr, C J., to the case of Goodriffht v. the Marquis 
of DownMre (d). There is not a phrase in the present clause to include 
that which they say is to pass by the will. Cases have been cited to shew 
the meaning of the word ^'property," but none of them shew this, that the 
word property per se has ever been held sufficient to dispose of the undis- 
posed residue of an estate before partly disposed of. In the case of Hope^ 
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mil r. Aekland(a)j the words, " whatsoever else I have in the world not IBf?9 
'^ before disposed of by me/' occur; and every one of the cases which have 
been referred to, and all of which are to be found in 2 Powell an Dev. 165, 
had the very expression which the present case wants ; and they all had bi.air. 
antecedent dispositions of the real or personal estate, and relative words, 
as *' rest or residue ;" and therefore, by necessary implication, the latter 
disposition meant residue. The case of Doe d. Morgan v. Morgan (b) 
was not the case of a residuary or reversionary estate at all ; nor does 
the case of Edwards v. Barnes (c) apply to the present : for the words 
in that case, " all other my property whatsoever and wheresoever," 
manifestly words of reference, not one of which exist in the present 
case. The devise here is a substantive one, not referring to any other 
disposition in the will, and attending to the circumstance that the word 
" property** means what his wife would not dispose of, the testator is 
made to give a reversion to his wife, free from the control of any hus- 
band she might marry, which she is to take after her death. The words 
^ for her sole and absolute" use, in the second clause, are sufficient to 
give her the estate for her separate use ; and it is so laid down by Sir 
W. Grant, in Adamson v. Armitage (d). If, upon the will, I shew a 
reasonable doubt, the heir- at law must succeed ; why should the testator 
give his wife property as undisposed of, when he has given her absolute 
power over it before? Where has the word << property** been held to carry 
the undisposed residue against the heir-at-law ? The intention of the 
testator was to give her the real estate, in the first clause of the will, and 
never to make a disposition of it afterwards ; and not to touch the 
personal estate, to which the second clause refers. 

Serjeant Jackson followed on the same side, and cited the following 
additional cases, as to the first clause giving the devisee substantially all 
the power given by the second : — Jones v. Clough (e) ; as to the effect 
of superadding a power upon the gift, Daniel v. Ujplg (f) ; Anon (g). 
1 Sug. on Pow. 121; Nannock v. Hofion (h) ; Tomlinson v. Digkton (t) ; 
Doe d. Thorley v. Thorley (A) ; Wilson v. Major (J) ; Briden v. Hewlett 
(m) ; as to words] which will disinherit the heir-at-law, Timewell v. 
Perkins (n): Camfield v. Gilbert (o); Berry v. Uskerfp); Roe d. 

in) Comyn B. 164. (ft) 6 B. & C. 612. 

{c) 2 Bing. N. C. 262. (d) 19 Ves. 419. 

(e) 2 Ves. Sen. 365. 
(/) Lacbe's B. 9, 39, 134; S. C. Sir W. Jones, 137, andNoy'sB 80. 
(g) 2 Keeling C. C. 6. (h) 7 Ves. 391 . 

(0 1 P. Wms. 149. (k) 10 East, 438. 
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Hdiing r. Y€iid(a); Johu&mw. Tei/ord(b)i Boed. Bwmm^ r.R4mi(c) ; 
Doe d. Hurrell r. HurrtU (d) ; as to the effect of the word ** property'* 
ID the seeond daoMy Wallam t. Kemrorihy^t) ; Gulliver v. PojfntzffJ; 
and also dida io some of the eases preriously cited. 

Mr. Smiihf Q. C, replied, and cited the following cases, and dida in 
cases already cited, in addition to those relied on by Mr. Co U iMs,  
If the Court decide that the devisee did not take the fee nnder 
the first cUnse, it mnst decide that she took an express estate for 
life nnder that clause, according to the judgment in the case of 
Tomlinsan r. DighUm (g)f which has been relied on. As to the effect 
of the word *' property,** Doe t. Morgan (A); JRoe ▼. Patiieon (t); 
PatUm T. EaHdaU(k); Doe r. Evatu(Jt)\ Chareh t. Mumdy{m)i 
Moeign r, Champneg$ (n) ; Doe ▼. Foenck (o) ; Doe d. Pell r. Jeyes(p) ; 
RidoiU V. Potn {g) ; as to the fee passing as residue against heir-at-law. 
Doe T. Scott (r) ; as to power and estate in fee in same person, Peacock 
r. Monk (s) ; Doe w. Jome (t). 



CERTIVJCATE. 

This ease has been aigned before us by counsel. We have considered 
it, and are of opinion— 

First—Hiat under tho daase of the will of Charles Frederick Ab- 
bott, which terminates with the words, *' direct and appoint the same,*' 
Mary Anne Abbott, the devisee, took in the freehold premises thereby 
devised to her an estate for her life only, with the power of appointment 
by any deed or will duly executed and attested, supposing such estate 
or interest to be legal, and not equitable. 

Secondly — That under the clause of the said will commencing with 
the words, "And I give, devise, and bequeath unto my said dear wife,** 
the said Mary Anne Abbott took an estate in fee-simple in said free- 
hold premises, contingent upon her notexecnting the power of appoint- 
ment given to her by the said will, and supposing such estate to be l^gal, 
and not equitable. Charles Bushe. 

Charles Burton. 
P. C. Crampton. 

January 17tb, 1840. L. Perrin. 
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JKmc&y, November IllAb 

WRIT OF RESTITUTION— HOW RIGHT TO, WAIVED 

BY NEW AGREEMENT. 

Lessee ef Wyivnc 9. Swift. V 

A GONDmoiTAL rule had been e>ktifiied on a fbriner day, on the part of Where seven 
John and James Keegao, Mtriek Qtrinn, John Gilbooley, Martin Cnrllen, ed for awrUof 
Michael M'Garaghan, and WiHiam Ovenoi for a writ of resttlaliofr, to restitution, up- 

on toe sround 

restore them to the possession of the lands of Toll jnacross, in the that they were 

osomy of Lekrin. It appeared from the affidants on which the eendi- f^'J^^^Xn ""l 

tieoal rale was obtained, that an ejectment on the title was hroaght U^ under an Aa&c 

leeorer the lasds of Ri^hmore, otherwise Tnllynawanna, heretofore that thei/hold- 

ia the possession of certain (jersoos, not hein^ any of the applicants ; i^S^ formed no 

that there waa jndgment for the plaintiff, and an htAere execoted, under mS^ in^lhe 

which the applwanis, who were the onder-tenaflfts of one of the persons ^i^^^^^^^ ^ 
*» ' *^ were not point- 

named in the ejectment of the lands of Tollynacross, were tnrned out of ed out, as part 

possession. The case had been tried by a ?iew jary, and the applicants gought^to he re- 
swore that they had been dispossessed of their holdings, that they covered, to the 
formed no part of the lands mentioned in the ejectment, and that they tried the case 
were not pointed out by mearsmen to the jury as part of the lands fur ^°^ ^^7^^ ^°* 

swered, tnat as 
which the ejectment was brought, and also, that they were not serred to four of the 

with the ejectments. The answering affidarits denied, as to four of y^^^ aeeepted 

these persons, that they were dispossessed of their holdings under the °<^ agree- 

habtre^ they or either of them not baring then occupied any of the lands they were dis- 

of TuIIynawanna ; and as to the other three, that they had, since they ^!*^®^' ^^ 

were dispossessed, entered into new agreements with the landlord. three were not 

Messrs. Miller^ Q. C, and Wynne now shewed cause, and relied on for^h^?id not 

facts in answering affidavits, as conclnsire against making the rule then occupy 

I , any part of the 

aDsolute. premises, the 

Messrs. Armstrong and Btiker, on the other side, contended that Court refused 

the wnt. 

the ihcts stated proved a gross abuse of the process of Court, and sub- 
mitted that the Coart would lend itself to that abuse, if it listened to 
the agreement which was stated in the answering affidavits. It is settled 
law, that even an under-tenant cannot be dispossessed, unless he has 
been served with the ejectment. 

Per Curiam, 

As to'one class of the applicants, they have concluded themselves from 
obtaining relief, by accepting new agreements from the landlord ; and 
as to the others, they have not sworn that they ever were in possession 
of any portion of these lands, while there is a positive affidavit in reply 
that they never were* We must, on these grounds, allow the cause 
•bewn. Rule discharged. 
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MONEY— PAYMENT OUT OF COURT— POWER OF 

ATTORNEY- 

/ Desmond v. Desmond. 

mere a sum j^ ^^^ ^^^ ^^ appeared that after the sheriff had executed an ezecotioii, 

or money w *  

lodged inCourt it became necessary for him to lodge the proceeds of it in Court, until 
til the coDflic^ ^^^ conflicting claims of two parties were decided* 

iDg claims of 
two parties are 

decided, the Mr. CoUinSf Q. C, now applied on behalf of the sncoessfol daimant, 

tui^ maj^^*^' for an order to draw the money out of Court; and as the party on 

when inconve- whose behalf he mored resided in Cork, it would be inconvenient if he 

self to attend' >^<>uld be required to accept the transfer personally. Upon these 

obtain an order grounds, he applied to the Court to frame the order in such a manner 

for his attor- n • • . « « i . «  

nej, duly au- AS to allow the party, or his attorney duly authorised, to accept the 

thorised,toac- transfer, which 

cept the trans- 
fer. 

The Court, after some consideration, allowed. 

Motion granted. 



Wednesdayf November I9ik» 

practice:— WHERE AFFIDAVITS NEED NOT BE 

PUBLICLY STATED. 

Anonymous. 

Where a con- Mr. Ball stated that he had an application for a conditional order ifor 

was'sought for ^ habeas corpus, to bring three children from the custody of one parent, 

a habeas ^cor- in order to hate them restored to the care of the other, and stated that 

children from if the case conld be heard in Chamber, it would in all probability lead to 

the custody of ^ happy termination of the differences whioh existed between the 

one of the pa- * » ^ 

rents, and the parties, without having the matter made public, which would be very 

Xch^ated distressing to all concerned. 

the necessity 

were domestic ^^ Cunam.— ^You may hand in the affidavits, and if, on perudng 
diirerences, tfaem, we think they make out a case for a conditional order, we will 

which, It was ' ^ ' 

stated, it grant it. 

would be dis- 
tressing to all 

parties concerned to have made public, the Courfc directed the affidavits to be handed in, 
for their perusal, and did not require that they should be stated at the bar. 
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Friday^ November 20M. 

PRACTICE— SUBSTITUTION OF SERVICE. 

Anonymous. 

Mb. p. M. Murphy moved that the service already had in this case ^ ^"t [of ca, 

niglit be deemed good service npon the defendant, who was resident forwarded ^to 

oat of the jurisdiction. It appeared that some time before, a capias ad ^efendant's 

rttpomdendum was forwarded by the phuntiff's attorney to the land- with a request 

sgeotof the defendant, and that he was requested to forward the same gamJ^'i^ede- 

to the defendant, who, it was supposed, was out of the country ; that fendant, whom 

subsequently a notice was served upon the plaintiff 's attorney, by a Mr. ^d was ^ut^^f 

O'Shaoghnessy, cautioning him from proceeding further in the cause, ^^ country. 

u the defendant was in the country, and at large when the writ was for- a notice was 

warded to his agent ; and there was the following addition to the signa- pi^Q^^f^^^^. 

tore of this notice : ** Attorney for the said defendant." tomey by O'S. 

cautioning him 
from proceed- 

The Court granted the order, upon the grounds that the party must ^°S farther in 

11 « i. II - i> 1 • 1 1 ^1 ™® cause, as 

be taken to have full notice of the wnt, the person who served the can- the defendant 

tionary notice having served it as the attorney of the defendant ; but comit/° imd 

fnither ordered that copies of the capias, and of this order, should be at large, when 

served npon the agent and npon Mr. O'Shaughnessy. fonraxded ^to 

Motion granted. ^" »««°*» "»d 

^ signed the no- 
tice as " At- 
torney for the defendant," the Court allowed the service to be deemed good service. 



Friday f November 20th. 

PRACTICE-SUBSTITUTION OF SERVICE -PARTNERS- 
SUFFICIENCY OF AFFIDAVIT. 

M'Kenny v. Wbi. R. Mark and John Mark. 

Mr. Pilkinoton applied for liberty to substitute service of the capias In order to suh- 

ocfreipoficfemftifli issued at the suit of the plaintiflF in this case, against of process ^^ 

William R. Mark on John Mark, for service on the said W. R. Mark, ^^ .^ partner 

who, it appeared, resided out of the jurisdiction for some time before the the jurisdic- 

issuing of the writ, upon the ground that the defendants were partners Sr a arta^ 

in trade. within ft, it is 

necessary that 

1. ,^ ^ . * . *^« affidayit 

should state that the cause of action is a partnership demand. 
The following statement was held to he sufficient: " The action is brought against the 
'^ defendants, a^ partners in trade, for goods sold and deliycred." 
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Burton, J.— Does your affidaTit slate that the debt is a partnership 
demand ? 

Mr. PiUtington, — There is an averment to that effect in the affidavit, 
in the following words :— *< The aetioa is brought against the defend- 
'^ants, as partners in trade, for goods sold and delivered,*' which was 
decided to be a safficient compliance with the rvle, in a reeeiil case in 
the Conrt of Exchequer. 



Pw Curiam. — ^Take a conditional order. 



Motion granted.* 



* Se« F«tr//V ▼. QtitM, 1 Smytke, 189, where a rimUar applioatiM was rcfaocd by tiw 
Court of Commoa Pleas in the previoas Trinity Term. 



Wednesda^f November 20lh, 

PRACTICE— UNDERTAKING TO APPEAR— ARREST- 
PARUAMENTARY APPEARANCE. 

Radfobd v. Bustard. 



Where a de- 
fendant was 
arrested under 
a marked writ, 
and gave an 
undertaking to 
appear on the 
first day of the 
ensuing Term, 
or in default 
thereof, that 
judment might 
oe marked 
against him. . 
The defendant 
not having ap- 
peared, the 
Court granted 
an order nisi 
to the plaintiff 
for liberty to 
enter a parlia- 
mentary ap- 
pearance for 
the defendant. 



Mr. Cullioan applied in this case upon an affidavit, which stated that 
the defendant was arrested on the 8th of August, under a writ marked for 
the sum of £300 ; and that having then given an undertaking that he 
would appear on the first day of the ensuing Term, or in default 
thereof, that the plaintiff might mark judgment against him, was dis- 
charged. The defendant having failed to do so. Counsel applied for 
liberty to enter a parliamentary appearance for the said defendant. 

The Court made the following order : — 

Let said defendant appear by his attorney in four days after 
serviee of this order upon said defendant, pursuant to his un- 
dertaking in plaintiff*s said affidavit mentioned, or in default 
thereof, lei plaintiff be at liberty to appoint an attorney to 
appear for said defendant, and to enter such appearance in said 
attorney's name. 
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TkurBdmf^ November 2\st, 



PRACTICE-VENUE— PRIVILEGE OF ATTORNIES. 



MONTOOMKRY V. ChEYNE. 



Mr. Holmes applied, on behalf of the defendant in this case, to change 
the venae from the dty of Dublin to the county of Antrim, upon an 
affidavit in the usual terms, that the cause of action arose there, and not 
elsewhere j and also, that all the witnesses resided in the town of 
Belfast, so that, in point of conrentence, it was most desirable that the 
action should be tried there, and the action is transitory. 

Mr. AUen, contra, — The plaintiff in this case sues as attorney, and 
is therefore privileged to sue in his own Court, and lay and retain the 
venue where that Court is situated. It is so laid down in all the Eng- 
lish books of practice, I Arch, Pt. by Chiity^ 31, and the same prin- 
ciple was acted on in Ruikdge v. Donovan^ in the Exchequer, on the 
15th June, 1835. 



In transitory 
actions, nn at- 
torney has the 
privilege of su- 
ing in his own 
Court,and lay- 
ing and retain- 
ing the venue 
in the county 
in which it is 
situated. 



Per Curiam, — This is a matter of privilege, and the plaintiff is enti- 
tled to retain the venue. Motion refused. 



Saturday^ November 2Sr/. 

PRACTICE— REVIVAL OF JUDGMENT— SERVICE ON 

HEIR OUT OF JURISDICTION- 

Bond v. Bono. 



Mr. John Jennings applied for liberty to issue a writ oi scire facias to ^*^*w [^ ^^^ 

renre a judgment against the heir and terre-tenants of the conusor, and viye a judg- 

to substitute service upon the heir, who was a minor, and out of the juris- ^^ hetf %?d 

diction, by serving Richard Winsley Bond, the guardian of the fortune terre-tenants 

• , , -^, , ,,, , t, I, .»-iij of the conusor, 

ot the minor. The minor had been residing for many years in England, and the heir 
tnd was thee at Chester, with his mother, who was the guardian of his ^[^n*/®^^^^'^ 
person. R. W. Bond resides here, and upon him substitution of serrice vice upon him 

the guardian of 

Burton, J.— Has not the parol a right to demur ? who resided in 

this country, 
fuid the guar- 
dian of his person, with whom he resided in England. 
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Mr. Jennings. — It has been taken away by statute, 1 IF. 4, c 47, s. 10. 

Per Curiam. 

Let the service of the said .writ of scire facias^ together with a 
copy of this order, apon the mother of the minor, and upon Mr. 
Bond, the guardian of his fortune, be deemed g^d serrice of 
said writ upon the heir, unless cause shewn the first day of 
next Term, serving copies of the writ, and of this order, upon 
these parties six days before. 

Motion granted. 



, Saturday^ 2Sd November, 

AWARD— PRACTICE— MAKING IT A RULE OF COURT- 
SUBMISSION MUST BE IN WRITING- 

GOULDINO V, GOULDINO. 



That the sub- Mr. Maley shewed cause against a conditional order which had been 

^Ms^not In obtained on a former day in this case being made absolute. The oon- 

writiogjis good ditional order was, that an award should be made a rule of Court He 

making an Stated three objections ; first, that the submission was by parol and ought 

©?€ ^urT- Mid ^ ^ ^" writing,* v. Milk (a). Secondly, the submission was re- 

it lies upon the yoked before the conditional order was obtained, which, it is laid down 

Fo^^^ha? pur- ^Y BusHE, C. J., in a case in this Court, either party may do before the 

pose to shew it submission is made a rule of Court, OKeefe r. OCowneU (6) ; and for 

was in writing. 

Either party may reToke his submission before it is made a rule of Court. SemhXe. 



(fl) 17 Ves. 419. 



(6) 1 Fox & Sm. 68. 



* 10 W. 3, c. 14, s. 1, after re- 
citing that references by rule of 
Court had contributed much to the 
ease of the subject in determining 
controversies, for rendering awards 
more efiViCtnal, enacts, that it may 
be lawful for all merchants, &c. 
desiring to end by arbitration any 
controversy, &c., for which there is 
no other remedy but by personal 
action or suit in equity, to agree 
that their submission should be 
made a rule of any of his Majesty*s 
Courts of Record, and to insert 
such their agreement in their sub* 
mission, or the condition of the 
bond or promise, whereby they 



oblige themselves respectively to 
submit; which agreement, on read- 
ing an affidavit thereof by one of 
the witnesses, shall be entered of 
record, and a rule made that the 
parties be finally concluded. Party 
disobeying subject to penalties for 
a contempt; and process to issue 
on motion, and not stopped ualess 
oath made of misbehaviour of 
arbitrators and undue means. 

Section 2 enacts, that arbitration 
by corruption or undue means 
void, and set aside in law or equity, 
complaint being made before last 
day of next Term after arbitration. 
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tluil potitioo the Coarl relied upon the case of 7%« Kmg ▼• Jos^ (a). 
Thirdly, where there is contradictory swearing in relation to an award, 
the Court will lea^e the party to his action upon the award, Haki r. 
Taylor {by^ 

Messrs. John Brookey Q. C, and GraveSf ctnUra,-^There is not one 
word in the affidaTit as to this being a parol submission.— [Burton, J. 
Yon most shew it was in writing ; it is for yon to do so.]— >The sub- 
mission here is sufficient to satisfy the words of the statute ; it does not 
expressly require that the agreement should be in writing ; and eren if 
that be necessary, it is not necessary that it should be signed ; and in 
this case the submission was in writing, it being an order of Court in 
a cause. 

The Court thought the first objection must prevail, and ruled 
accordingly. 

Rule discharged. 



1839. 



OOULDINO 
OOULDINO. 



(a) 6 Taan. 464. 



(b) 2 Str. 695. 



* The fint objection was the only one disonssad. 



Saturday f 2Sd November. 

PRACTICE-LODGING MONEY IN COURT-SATISFACTION 

OP JUDGMENTS. 

QuiN V. Eastwood. 



Mr. Lloyd, on behalf of the defendant, applied for liberty to -lodge The defendant 

ID Court £715, being the amount due to the plaintiff on foot of two ^^J^tok^ o 

jadgments obtained against the defendant in the years 1816 and 18S6, the sum which 

and that the plaintiff might be ordered to execute warrants of attorney aue by^hiiT to 

to satisfy said judgments. ^^ plaintiff on 

' •* ^ foot of two 

judgments re- 

Crampton, J. — Yon require of us to go into an account and ascertain against him» 

what sum is due upon foot of these judgments. "^^ ^*^^ ^° 

* «i o order upon the 

plaintiff to 

Mr. BarloWf amieus curiOy said he remembered a case, ChiUick v. ^ ^nte^of attor- 
ney to satisfy 
same ; it appeared that there was a difference as to the time to which the defendant 
was bound to pay interest upon them, and also that the defendant was guilty of laches in 
not making an earlier application, the Court refused the motion. 



l^ 



CASB8 IN THB QUBBN'8 BENCH. 



IS:^ Btdf0mr,^ whcra tfie ptaintiff nfondl to aooefit tlw full tm dae opoa 
^s-^^i^ cmrtMB judgmenU, anlem he was paid ia Britbh comacjr, and the 
"^^^"^ Court afforded the relief to tlw defendant which it tM^^bt in lUs 



v. 

l^iSTWOOD. 



Perrin, J— What ie the reason the plaintiff atsigat for refusing 
paymeat ? 

Mr. Lhyd^HB was willing in Maich i8S8 le 
paid interest up to the day of pajraMnt, hmt as we 
on the 24«h of Jbnoary vp to that daf , wlnoh was 




* The following is an accurate note of that case : ^ 



COMMON PLEAS. 
Till ARY Term, Slst Jan. 1833. 
Chittitk y. Balfour^ and another 
cause. 
This was an apfdicatiou on be- 
half of the defendant, that he might 
be at liberty to lodge with the 
prothonotary, to the credit of these 
causes, the sum of £2604. 18s. 
being the full amount of principal, 
interest, and costs, due to the 
plaintiff on foot of two judgments 
obtained by him in these causes, 
against the defendant, up to the 
7th December then last ; and that 
upon such lodgment being made 
the plaintiff shall execnle warrants 
of attorney to the defendant's so- 
licitor, or to some other person, to 
authorise satisfaction to be entered 
on the record. It appeared that the 
first of the judgments was obtained 
by the plaintiff against the defen- 
dant in Trinity Term 1811, and 
the second was obtained in Hilary 
Term 1818: that the de£nidant in 
the begining of 1832 communi- 
cated to the plaintiff that the 
money due on foot of the judg- 
ment would be paid off; that in 
the summer joi' the same year the 
defendant waited upon the plain- 
tiff relative to the sum due on foot 
of them, when the plaintiff said 
that by the assimilation of cnr- 
rency act, he had been deprived 
of one-thirteenth of his money, 
and that he would not receive less 
than as many pounds as he had 



paid in the late currency ; that 
having made other efforts to in- 
duce the plaintiff to accept of the 
sum due upon the judgments, he 
caused the sum of £3175. lOs. 
being the amonnt due upon the 
above two judgments, and also 
upon a judgment between the same 
parties in the Court of King's 
Bench, to be tendered to the plain- 
tiff on the 7th of December 1832, 
which tender was verified by affi- 
davit. There were also letters from 
the defendant declining to aceept 
this sum until he went to Dublin, 
which he promised on two or 
three occasions te do for the pur- 
pose of having the matter settled 
on consulting with his lawyers, hot 
which he failed to do. 

Mr. ffolmet applied upon these 
affidavits, and the Court made a 
conditional order in the terms of 
the defendant's application as stated 
above ; cause to be shewn in font 
days afterwards to a Judge in 
Chamber. 

A similar application was made 
on the same day in the Court of 
King's Bench, upon the judgment 
obtained by the plaintiff i^fainat 
the defendant, and which was of 
Easter Term 1627 for £500, and 
an order made in the same terms, 
with the ezoeptuin that tliat Csart 
allowed until the first day of the 
following Term for shewing cause 
against the rule. 
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tha plai#tiiF k nol eotitM lo mij intefosl y^ihkh hw tmrm^d mae. In 
P^fim ▼« l^ambeH ip Ihe Common Plea% « jndgmonl had hi«n 6btained 
for a torn to be p»id by initiilm«nts, mud when tlie first |in8Ubiient 
became doe the party to be paid coald not be foand, and tbe other 
p^y applied to tk^e Cent t lev liberty to lodge tbe iastatmenti in Court, 
vbieh iraa idlowed.-f[PsMiN^ J. Did you give notiee of tbia ap- 
plioMloii ?]— Yee, to the attorney on record) who u the phdntiff '■ son. 
An order to stay proeeedinge on foot of the jadgment until further 
Ofdev raigbl aaewer all the piirposei.-*r[CiuiiFTON, J. Tbey cannol; 
Wfire egminet yon without giTiag you Botiee.3 — They may revive upon 
mk withoat giving notice when the judgment is not leveo year« oUL 

fioran, C. J.— We must nefate this application* In March 1838 
yon had all the merita yon now havoi and yon postpone your application 
firem thet time imtil the last day of this Teisi. 

(/BAMrrov, J^ said he did not wbh to hold out any encouragement 
for sneh a motion. 

Pebrin, Xr— In the next Term such an application inay be made, but 
in the mean time the Court is unwilling to tie up a party by a coodi- 
lional order. No rule. 



1839. 

QUIN 

V. 

EASTWOOD. 



Monday^ November 25th. 

PftACTICB-JUDGMBNT AS IN CASfi OF NONSUIT 

WITHDRAWING RfiCORP. 

Amonvmous. 



Ih this case n oonditional order had been obtained on a former day for Where a re- 
jodgment as in case of non-suit, upon the pleadings in the canse, shew* down^to'^trial 
ing that the cause was at issue for more than three Terms, and no trial and withdrawn 

with the as* 

bsd taken place. An affidavit bad been filed as cause against this rule, geot of the de- 
whieh stated that the record had been brooirht down for trial at the ^<B°dant, he 

° cannot have 

previmis Assiies for the county of — -^ but that a compromise judgment as in 

between the parties having been entered upon, the record was withdrawn ^^^ ° "^"' 

in order to allow the nmtter to be amicably arranged. Two affidavits The mean- 

weie filed in inply, negatiriag any assent to the withdrawing of the ^^^^ hrin^g 

down the re- 
cord is, not merely bringing it down and entering it, but proceeding to trial unless the 
oanse be made a rmnantt. 

Where a party seeks to use affidavits somewhat irregnlarly, and it is apparent that if 
be applied to the Court he would obtain leave to use them, the Court will allow the affi- 
davits to be used, witiiout putting the party to the expense of a motion for that purpose. 



ANON. 
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1839. record on the pert of the defendant, and slating that it was the plain- 
tiff's act alone ; hnt admitting the allegation as to the treaty between 
the parties for a settlement of the case oot of Court. 

Mr. Baker now shewed cause. The settled mle upon this subject is 
this, that where the plaintiff once brings down the record to be tried, 
the defendant cannot have judgment as in case of non-suit ; but fab 
course is to bring the cause down by prcMo, — [Pbrrin. J. The mean- 
ing of the role is not merely that the plaintiff brings down the record, 
and enters it, but thAt he proceeds to trial unless the canse be made a re- 
manei ; it is otherwise where the plaintiff after bringing down the reoord 
ToluDtarily withdraws if.] — The compromise which was set on foot 
alone prevented us from proceeding to trial ; it cannot be considered 
the voluntary act of the defendant. Our affidavit although it does not 
in terms state that he assented, yet it is manifest that it was in conse- 
quence of the compromise which was set on foot that we withdrew the 
record, and the affidavits which go to negative that cannot be nsed upon 
this motion. 

Mr. Armstrong on the other side, contended that he had a perfect 
right to use these affidavits. 

Burton, J., thought he had a right to use them ; the order having 
been obtuned upon the pleadingSi they cannot be considered as 
supplemental. 

Crampton, J.— Why did yon not file these affidavits before yon 
obtained yoor conditional order ? Yon obtained that order upon in- 
sufficient documents ; the proper course for yon would have been to 
have brought the fact before the Court, that the record had been brought 
down for trial and was withdrawn by the pliuntiff. 

Pbrrin, J.-— If Mr. ArnMrong came here for leave to nse these 
affidavits he would obtain it; and«f so I would be unwilling to lay 
down a mle that would create unnecessary expense to parties. 

Mr. Armsirong was then allowed to nse the affidavits which negatived 
an assent on the part of the defendant to the withdrawing of the record. 

Pet Curiam, 

The question entirely turns upon this, whether the fiuBt of withdrawing 
the record was by consent of both parties or not, as Uiat would be an 
answer to a motion for judgment as in a case of non-suit, and the pre- 
sumption from the contradictory statements in the affidavits is, that 
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it wBB not by content ; bat there is also enough on the face of the affi- 1839. 
daFita to ihew that the defendant did not intend to treat the withdraw- 
ing of the record as a defiinlt by the phuntiff. We will, therefore, allow 
the cause shewn, bnt without costs. 

Rule discharged without costs. 



ANON. 



Mondojfi November 25lA. 

PRACTICE— FILING AFFIDAVITS— NOTICE OF MOTION. 

Anonymous. 

Mb. FriTGERALD having applied to the Court upon a notice of A motion 
Friday the 22d, Mr. Thompeon objected that although the notice was on a notice 
lerred, and copies of the affidavits served upon them on that day, the fv'^^^^^ari^tj 

affidavits were not filed until the following day. were filed on 

which it waa 
grounded is ir- 

Per Curiam. ''®i??*"». "^ 

_,,,.,, . ^ .• 1 I « will not be en- 

This motion is irregular ; no notice of motion ought to be served tertained, 

nn^ the affidavits (if any) upon which the motion is grounded are ^^^'^e^^ 

filed ; it is a great mistake to suppose that serving copies of affidavits affidaTits be 

in tine disp e nses with filing them in time. There is no such rule. ^^^ ^^^ ^ 

No role. with the notice 



Mcndaifi November 25IA. 
PRACTICE— BAIL— SETTING ASIDE BAIL-PIECE. 

Anonymous. 

Mr. Andrews applied to have 4he bail*piece in this case taken off informality in 
the file or set aside npon two grounds; first, that the names of the bail ^ai^-piece. 
in it were different from those in the defendant's order and notice of 
bail ; secondly, that although the bail-piece appeared to be acknowledged 
before a Commissioner, it was not stated where it was taken. 

Per CWruim.«*Be it so. 

Motion granted. 
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PRACTICE — COSTS — ABORTIVE TRIALS —SPECIAL JURIES— 
CERTIFICATE OF JUDGE— EXPENSES OF WITNESSES. 

Atkinson v. Cartt. 

» 

Where there This was an application on the part of the defendant which stood orer 

D&Q been three 

abortive trials, from Chamber, that the Taxing Oflcer shodd be directed to disallow 

wi^hdrawoT^b^ the oosts of three former trials which he had allowed, and also the ooaU 

consent on the of Striking a special jnry, although the Jadge whe tried the case did 

th^^ jory^'dis- °®^ certify that it Mras a proper case for a special jnry. As to the first 

charged by the question it appeared from the affidavit of the attorney for the defendant 

subsequent oc- ^^^ ^^ ^^ Spring Assises of 1836, for the town of Drogheda, the ease 

J^^^^jj"^^ came on for trial and the jury not having agreed to a rerdiet, a juror 

agree, and a was withdrawn by consent; that a snggestton was afterw ar ds entered 

bad for^^e ^"f^^ ^^^ record to change the Tonne to the connty of Lonth, and that 

plaintiff at the it was tried there in the Snmmer Assises of 1836, and that there were 

fourth tnala 

and it ap« additional witnesses produced (naming them), that the jnry upon this 

S!!faAda^B ^^^^^^^^^ ^^^ ^^^ Hpr^f and that they were discharged by the judge ; 

the part of the that at the Spring Assises 1837 the ease was again tried, the plaintiff 

adfUtic^ wit* baring prerioosly obtdned an order for a special jury, and that upon 

^^^ <T^^ ^^^ occasion also additional witnesses were prodoeed, and the jovy 

each encoee- disagreed and were again discharged by the Judge ; thai the venue was 

tiT^foaf '^^* afterwards changed to the county of Dublin, and the cause came on for 

pait of the trial at the Sittings after Trinity Term 1837, before a spedal jury, 

Sie "plalntiff'a <^^ eridouce dtfiering from that giren on the three former trials was 

attorney awore given, and a verdict for £100 damages was awarded. The affidarit of 

dence upon the plaintiff's attorney admitted the statements in the former affidavit 

^ u^ ra^tan^ "* ^ ^^ several trials, but added, that upon each trial the jury were 

tially the directed in point of law to find for the plaintiff; that upon the first trial 

th^t^e ^'n- ^^^y ofiored to give a verdict for the plaintiff if taken without costs, 

tiff was en- which was refused as illegal : that the jury was upon each occasion die- 

costs of the charged with the assent of the ooun^l on both sides < that plaintiff's 

three abortiTe evidence was always substantially the same ( and that even if the 

Where a disputed costs and damages were paid, tbe plwntiff would be out of 

tief b^^^*^ pocket. The Taxing Officer allowed the oosU in this case, upon thm 

special jury ground that it had been the invariable practice in the office to allow 

and it 'wiL ' them, and upon the same ground also he allowed the costs of the special 

again tried by :^^„ The facU with respect to the special jury were these, that one of 

another special ^ ' 

jury, and a 

Terdict giTen fbr the plaintiff, and the Judge who tried the case on the last occasion 

certified that the case was a proper one for a special jury; Held, that the party 

ultimately succeeding was entitled to the costs of the special jury who tried the case on 

the preTions occasion. A party will not be allowed lump sums for tiie expenses of wit* 

nesses ; he most specify the items of expenditure. 
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tbft aboitiTe trUs IuhI been tried bj a epeeial j«rf » mad the Jadge who 
tiled the case did not loertify that it was a proper case for a ipecial jwejf 
hot the Jadge who tried the -caee finally did certify. 

There was a eross metion Hsr the expenses of witnesses, which the 
Officer diaallewed, the charges haviag been in bolk snms, and thcM not 
beii^ any epeoifieaCion of lihe items of expenditure. 



1640. 




Tkg AHioTWfy £re»eroli«» Where a cansa is mado a rtmanti was 
fiuralai^g timetheottly osae in which the costs incnrred in going down 
to the prermis trial were aik»wed to :diB party tdtinnaeiy snoceeding ; 
and no admitted in Bunkail t« Bdlam^ (a\ wheve the Conrt extended 
thernle to ** other snnikur cases,** that is, to cases MKng within the same 
rs ss a n as eases of remaneCs. Bat the present case falls altogether 
vithin a different principle, and if it b to be dodded npoo the printed 
aethorites, upon the peaetice in England or npon principle, the costs 
of the three ninntire trials in this case ought not to be allowed. The 
piineipleef the case of The WoroeMtarkift and StaffitriMkire Canai Com* 
paay ▼• 7%s Tnut and Mersey Nmrigpiii&n Compamy (£), applies to the 
preeent case ; the former triab being there abortive, the jury having 
rsCnmed nogafeery verdiclB: and GiUis, C. J., says that sach a caae is not 
within the mle which entitles a party nltimatelysncoeeding to the costs 
ef pterions triids. It is also the settled practice in England where the 
rale awarding a venire de novo is silent as to costs, not to allow themi 
akhoagh the s a me party be again suocessfid. Bird r. AppUiom (c) ; the 
case of Seely v. Powers (</), cannot be distinguished from the present 
and most mle it if it be law ; that was the case of a jnry disagreeing 
and being discharged by the Jndge, like the present, and althongh in 
this case there is seme Tarianoe between the statements in the affidavits 
as te whether the jury were discharged by agreemeat or not, Pa^ 
teson, J., in his jwdgment says, he cannot see any difference in reason 
between withdrawing a jaror by agreement, and the disofaarge of the 
jnry by the Judge. In either case it is done because the jnry cannot 
agree, and he refused the costs of the former trial. The same prinople is 
estaUished in WaHe ▼. Spuryin (^, and Thomas v. Lewis (f)^ which 
was the case of a cause having gone off by reference to arbitrators, 
and no award having been made, the plaintiff brought the case agaia 
and succeeded; and Colridge, J., refused the costs of the previous attempt 
to try, npon the authority of ^(Seely v. Powers. 

Messrs. IVhiteside and Napier^ contra. — It has been stated by Mr. Clancy, 
that it has hitherto been the invariable practice^ in every Court in the hall, 

(fl) 6 Burr. 2693. (b) 2 Marab. 475. 

(c) 1 East, HI. (a) 3 Dowl. P. C.372^ S. C Harr. & Wall. 118. 

(0 4 DowL P. C. 675. (J) 5 Powl. P. C. 3»5. 
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to allow the costs of former abortive trials to the party oldmately ioo- 
oessfoL The defendant relies apon Sedyy, Powerg — bnt supposing that 
case to hare been properly decided and reported, this case cannot be 
governed by it: first, becaase it does not fall within the reason of it; 
and secondly, because the nniform practice in this Conrt is opposed to 
that decision. Seely ▼• Powers did not decide the general proposition 
it is allied to hare decided* Patteson, J., pnts the case upon the ana- 
logy of cases of new trials, new vemrea^ and withdrawing a joror by con- 
sent. In cases of new trials, he says costs do not follow, becanse the Court 
is dissatisfied with the first Tordict ; and where a juror is withdrawn, that 
is by agreement, and the role being silentas to costs, none follow. Here 
he says non eanstai which way the jury would have found, but the same 
observations might be made as to a remanei case. He distinguishes the 
case of Harriion v. Benneti(a)f upon the ground that there, there was a 
verdict for the plainti£F on the first trial, though it could not be formally 
received. In that case the jury, having retired to consider their verdict, 
found for the plaintifiv with no damages. They were directed to re-eon« 
sider their verdict, and one absconded. The defendant proposed to 
take the verdict of the eleven, which the plaintiff refused. On the 
second trial there was a verdict for the plaintiff; and on taxation, the 
Master allowed the plaintiff the costs of the two trials. On motion to 
review, it was argued that the defendant, being willing to take the ver- 
dict of the eleven jurors, was not in fault ; but Lyndhurst, C. B., said, 
** the plaintiff' was not bound to take the finding of eleven jurors ; and 
*' as the finding of the second jury shews that the defendant, by resbting 
<« the demand of the plaintiff, was the cause of the litigation, he most 
'' be answerable for the oonsequences, and pay the costs of the first trial." 
*^ The same principle was laid down in the case of SeoU v. Ckeiwood {b)t 
where Smith, B., said, *' The principle in all these cases is, that the 
** party defeated is liable to all the costs that may incidentally occur : the 
" the plaintiff on account of his unjust demand, the defendant on account 
** of his unjust resistance." The ground of the distinction applied by 
Patteson, J., to Harrison v. BenneUy applies to the present case, for 
the plaintiff had, in fact, an inf<^mal verdict, and he was always, 
as a matter of law, entitled to a verdict which would have carried 
costs. The case of Seely v. Powers is based on established practice. 
In this country, the practice has always been, to allow the costs when a 
juror is withdrawn. That was established in this Court in the case of 
Baker v. MalleU,* and in the Conrt of Exchequer in the case of Lessee 



{a) 1 Cr. & M. 203. 



(6) 1 R. L. & S. 505. 



•KING'S BENCH. 

BA6TKK TBRBf, 1835. 

Baker v. MalleU. 
This case came befoi^ the Court, 



on motion to review the Officier's 
taxation. It appeared that the case 
had been twice tried, first in 1833, 
by JMf J., and a special jury. The 
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^£e» V. Byrm^* Mid this is nert naltor of pnuitiee SiemdeH. t. Ball (a}; 
and eren if tlM» Conrt thoof ht the prMtioe wroogt U woald only cbange 
it pnNpeeliv*ly, BurduM r. Beilamy^ Sparrem^ f. 2Wif«r(^); and 
fromtlia observation ef AlderMm, B., in IPcrimor^Al v. Bland (c)^ in 
which the principle we are eonleadiog §09 wae admitted, il would 
appear tkat tha reporter of Sidy v. Powem miaapprebended that 
case. The CBMM ei Sadler V. EwimM{d)f CuMert v. ^ri, <ai&A\n thut 
aate (a), and £!siciclora ef 5tr 71 Xapton ▼. A'dM ^y^» were alao relied 
on. As to the ooataof the apodal jnry, they were allowed ia Baker r. 
MalleUj apon a certificate after the trial, that ia, «|^2iar verdici, which 
we haro obtained in the preaent caa& 



1839. 




Mr. M*Iknmelif Q. C, replied, and contended that it ainat be pre- 
somed, where a party laila in obtaining a verdict on a former trial, that 
there baa been aomo debalt on hie part in obtaining aafficient evidence 
Of wit n ea oo a , or in the management of tho canae^ ptherwiae that he 
woold have aneaeeded, aa he did eventnally. In the paeaent caaeiy it waa 
admitted, that different and additional ovidenee wae given on the laat 
trial, from any of the preceding, and tho verdict of the jnry may 
have been founded on aneh additional evidence. On what principle 

(a) 1 Kenyon B. 338. (6) 2 Wib. 366. 

(c) 2 C. M. & R. 740. (d) 4 Burr. 1987. 

(e) 4 Bwr. 19B8t. ffj 4 law Rec. O. 9. 877. 



jory did not then agree, and a juror 
was witlidrawn by consent. It waa 
stated in the affidavit in that case, 
aa in tho present, that the plain ttff 
branghi forward additional evi- 
dence on the second trial, and pro- 
duced witnesses whom he might 
have examined on the former trial, 
and that defendant's consent was, 
on the grounds that it wonld save 
the coats of the first. There wna a 
verdict for the plaintiff- on the se- 
cond trial, and the Officer allowed 
the eoata of both trials. A motion 
to reviev his tazatioiw In Hilary 
Term tba caae was argoed by Ser- 
geant Curry and Mr. Holmes^ for 
the plaintiff, and Sergeants Jackson 
and Greene for the defendant ; and 
in the following £aster Term, 
the Court refused the motion, and 
approved of the Officer s taxation. 

^EXCHEQUER — KASTER TERM, 1837. 

On first trial, at Wexford, a 



juror was withdrawn, by consent ; 
on the second trial, the lessor of the 
plaintiff had a verdict. The costs 
of both trials were allowed ; and 
on motion to review the taxation, 
Messrs. HaUkelly Q. C, and H, 
Martley^ for the defendant, relied 
upon Seely v. Powers and Stodhart 
V. Johnston, 3 T. R. 657. Mr. 
Brewster, Q. C, for the j^aintiff, 
relied upon BurchaU v. Bellamy, 
He also stated that the practice of 
the Court of Queen's Bench was, 
that if a juror be withdrawn, and 
no further trial, each party hears 
his own coats ; but if a further trial« 
the party succeeding gets the costs 
of both, and that that was the 
uniform practice of the Taxing Of- 
ficer. The Court said they would 
not disturb the practice of the Tax- 
ing Officer, if it had been uniform, 
and referred to him to report tira 
practice. Thia he afterwards did, 
and the costs were allowed. 

S A 
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should a party be entitled to the eosta of a trial on which he did not 
succeed ? This does not militate against the rale laid down in JSurckall 
▼. Bellamy t which was merely this, that ** in all cases where a cause goes 
** down to trial, and goes off upon any occasion, without the fault, con- 
" tri ranee, or management of the parties^ and is afterwards brought[down 
*' again to trial, the costs of such former abortive going down to trial 
** shall be taxed and allowed to the party finally prevailing ;" because it 
cannot properly be aaid that the cause went off here without the fauU of 
the plaintiff. Besides, the expression '< goes off" means, where there 
has been no trial, as in that case, where there had been an meffectual 
reference, and in other cases of a similar description. The Co«rt will 
consider this as a question of law, to be decided upon principle, and the 
authority of reported cases in England, and not upon any practice which 
may have prevailed in this country. The decision of Baker v. MaUeU^ 
if it is to be considered an authority, may perhaps be distinguished 
from the present, upon this ground, that the parties in that case con- 
sented to the discharge of the jury ; whereas, in this case, it is sworn 
that there was no consent g^ven as to their dischaige on the part of the 
defendant. What is relied on from Wainwright v. Bland was a mere 
didum. The cases of Siodkard v. Johnskm and Seefy v. Powers ought 
to govern this case. It has been attempted to impugn the authority of 
Seely V. Powers, but in Waite v. Spurgm^ Patteson, J. said he would 
abide by his former decision in Seely v. Powers ; and adds^ as to that 
case, '* I took time to consider that case, and examined the authorities 
** on the subject, and the result of my inquiries was, that the ultimately 
<* successful party was not entitled to costs attendant upon endeavouring 
** to try the case." With respect to the costs of the previous special jury, 
the words of the act 3 & 4 FF. 4, c.91,s. 27,* are imperative, that the judge 
shall certify immediately after the trial, and the practice of the Court 
cannot affect the construction of this act. 



Monday, November 25th. 

BUSHE, C. J. 

The opinion of each of the Taxing Officers is against this application 
upon, both the objections Vhich have been taken to the Officer's taxa- 
tion. The serious question was, whether the costs of three abortive 
trials ought to be paid to the plaintiff? The Officer states that the rule 
upon which he has acted has been long recogoiaed, and perfectly uni- 



* It is thereby enacted, that the 
persc^ who shall apply for a spe- 
cial jury shall pay the fees for 
striking such special jury, and all 
the expeupes attending the trial of 
cause by same, and shall not have 
any greater allowance for the same 
than if case had been tried by a 



common jury, unless the Judge be- 
fore whom the cause is tried, 
'* shall, immediately after the trial, 
" certify, under his hand, upon the 
'* back of the record, that the same 
*' was a cause proper to be tried by 
" a special jury." 
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farm. 8e?era] cases have been cited, in different Coarts, to establish 
thaty and no case to shew that any other mode of taxation existed in 
this conntry at any period. We are therefore of opinion, that the Officer 
has acted rightly in idlowing these costs in the present case. We are 
also of opinion, that in disallowing the sums charged in a lamp for wit* 
Besses, he acted correctly. 
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Pbrrin, J. 

The case of Baker r. MaUeU decides the practice upon the principal 
point, and that decision, I think, is in accordance with justice. With 
respect to the costs of the special jury, his Lordship said, that nnder 
the 17 & 18 G. 3, c 45, and the 40 G. 3, e. 72, it might be held, per- 
haps, that the party applying for the special jury ought to pay the costs 
of striking it; but the two enactments being now embodied in the 3 & 4 
9F. 4, c 91, and the practice being to allow all the costs incident to a 
special jury, he thought the Court was justified in continuing that prac- 
tice ; and he was also of opinion, that where the Judge certified upon 
one occasion, that amounted to saying, generally, that the case was a 
proper one for a special jury. No rule.* 



* In Wood y. DuncoHf it was 
decided, that where a cause is re» 
ferred by order of Am Prins, and 
the award is afterwards set aside, 
on the ground of the arbitrator not 
having adjudicated on all the mat* 
ters referred, and the cause is tried 



again, the party intimately suc- 
ceeding is not entitled to the costs 
of the first trial. 5 Mee, Sf fVeis, 87. 
As to the party applying for the 
special jury paying the costs of it, 
see Coghian v. Carney, ante, 1 Ir. 
Law Hep. 201. 



Saturday, November 16M, and Saturday, November 23d, 

PRACTICE— EXECUTION OP WRIT— LIABILITY OF 
SHERIFF— ADVERSE CLAIMS— LODGING 

MONEY IN COURT. 

Ramsdun r. CONRY. 



This was an application on behalf of the late sheriffs of the city of "^^fP ^^^ 
Dublin, that the time to file the writ ^^ fieri facias in this cause might city of D. le- 
be extended, and that the said sherifis micfht be at liberty to lodire in ^^^ ^ ^/^^'" 

° ' ° gain under an 

execution, and 
before they paid it over to the plaintiff, received two notices from creditors of the 
defendant, stating that the defendant was a bankrupt, and cautioning him against paj- 
iag the said sum to the plaintiff, and it appeared that the sheriffs had delayed the execu- 
tion of the writ, and the sale of the defendant's goods, and from the circumstances of the 
case, the Cpurt were of opinion that they did not act bona fide in the transaction, a mo- 
tion on their behalf, to lodge the sum in Court until the adverse claims were decided, was 
refused, with costt*. 
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Court, to the eredit of the came, Um earn of £416. 16s. IldU beioy die 
mmoaiit nierked at foot of said writ, and that the plafaitHF might be re- 
strained, in the mean time, from entering or making any ^m absolate 
against the sheriffs. Upoa the first diseassioa of the motion, and at the 
desira of the parties, the Court allowed the motion to stand orer nntil 
further affidavits should be filed, and that, in the mean time, the sheriffs 
should lodge the money in Court. On the 23d of November, it was 
brought on by a cross-notice on the part of the plaintiff for an order upon 
the Officer to pay over to him the arooant ordered to be lodged in 
Court. 

The affidsrit of William Maiiere, the pkintiff^s attorney, sUtod, that 
on the S9th of April, the defendant was arrested, upon a omrked writ, 
for the sum of £97. Is. 5d. On the 44h of May, notice of bail at bar 
was served, and ssbm discharged on the 6th for defiinlt of bails-men ; 
that inmiediately after such discharge, deponent celled at the sheriffB* 
office, and asked for a return to the writ, when Makme^ Chief Clerk, 
stated to hinii that he had received an excuse from Mr. Lindsay, for not 
"being able to attend to put in bail, one of the propoeed bails-Hien, and 
sayiag that he would perfect the usual bond to the sheriffii to be an- 
swerable to them for the defendant's appearance at the return of the 
writ ; that the plaintiff was perfectly safe, as the sheriffs were answer^ 
able ; and that if he called same day at two o*cloGk, he should either 
have the money or an assignment of the beil-boad, and Campion, the 
sub-sheriff, said he should not be disappointed ; that having called at 
the appointed time, and being again requested to call a third time, hav- 
ing done so, he was informed that Lindsay refused to perfect the bond, 
and that notice of fresh bail would forthwith l»e served,; upon which he 
threatened to proceed against the sheriffs, alleging that they had been 
trifling with him, and they said he might take hb own course, as the 
sheriffs were indemnified ; that he saw the defendant that day walking 
in the yard of the Four Courts, the return of the writ having expired ; 
that immediately after he entered the rule on the sheriff to return the 
writ^ which rule could not be made absolute until the 8Sd of May, on 
which day, upon going down to make same absolute, he found the writ 
filed on the 22d of May, with a return thereon that they had the body ; 
and in the course of the same day he met the defendant at laige upon 
the quays, and having made inquiries at the sheriffs' prison, he was 
informed that the defendant was not there, and had not been confined 
there for three weeks before. On the 27th of May, fresh bail was per- 
fected, and upon the 5th of July> a plea of confession for the full sum 
given, with stay of execution unUl the 1st of September ; that judgment 
was marked upon the 5th September, and on'the 1 1th September, a writ 
of fieri facioa issned, returnable the 2nd of November, to the sherifis 
of the city of Dublin, marked for the sum of £1 16. 6s. 1 Id. ; that same 
WS3 defivered at two o'clock the same day, and deponent required the 
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tM Malon* fiirUiwiili to exacote Ifae vrrit, to whkh MaloM aiitirerod» 
thKt he wovid seise Umt day ; that in two or tbrae dayi Malone in* 
fovmed fain be had aeiaed auffioient gooda^ and if not eetded withy ho 
would prooeed to eeii them; that on the Sitt Septeaiber» Wheeler^ a 
person holding some satnaiion in the sheri£b' office, called to him, and 
■hewed him the original writ, aad told him Maione desired him to bring 
it to deponent, and get him to change it to one against the body, and 
that he woold then have no difficulty in getting the amount, which he 
leftisod , but i^nired thesheriffii toexeeate the writ forthwith ; that in 
the beginning of October he was informed, that since the execution 
issved, the defendant had remored iome of his goods in payment of an^ 
other creditor, and this l^t was corroborated by the affidavit of a 
person, to whom it was told by the creditor who received the goods 
from the defendant ; and having called same day at the sheriffs' office, 
and told this to Maione and Campion, the former said he had seised, 
and would ndvertise a sale forthwith ; that on the 7th November, he 
went to the sherifis' office, and asked Maione and Campion for a return 
of the writ, and they told him they wouM have the best retuni for him 
the following morning, namely, the money, that a sale was then going 
on, te« ; that upon the 8th, Campion and Maione shewed to him a no^ 
tice served upon them by one Oldham, cautioning the sherifis from 
sdling, as the defendant was a bankrupt, but denies that they (as they 
now alleged) informed him that a similar notice had been served on 
the 29th of October by Geoghegan ; believed the sheriffs were acting 
in concert with the defendant, to ailow him to commit a premeditated 
act of bankraptcy at his convenience, and|Wefe in collusion with him to 
delay the plaintiff's proceedings. 

The affidaviu of Maione and Campion denied all collnsion with the 
defendant, and stated, that the reason for requesting the plaintiff's 
attORtey to change the writ was, that they believed the writ of fieri 
fiteuis was itsaed in mistake ; that, being a bail case, he ongbtto have 
issued aea. jo«; that on the 24th of of May, the plaintiff's attorney 
issued a writ against tlie late sheriffs for an alleged false retom to the 
writofco|»uM cKf re^Mmdmdwnin bis affidavit mentioned, and which 
suit was then depending ; that the day afier the delivery of the writ of 
Jieri fadtUy they seised the defendant's goods, but they being consider- 
ably more than sufficient to pay the plaintiff's demand, and there being 
no other execution in the office, and being fully persuaded that the 
amount would be made up nnd paid to the plaintiff before the return 
of the writ, they did not consider that they were acting with any 
impropriety in postponing tlie sale, in order to give the defendant tim« 
to make np the aosionnt ; that they so acted in confbcmity with their 
previous practice ; that he (Campion) was ignorant of the sending 
of the writ to be changed, and that a second execution having come 
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into the office, he caused the defendant's goods to be seiied and sold f 
that it most have been through inadvertance he omitted to state the 
notice served npon him by Geoghegan on the 29th of October of the 
defendant's being a bankrupt, and caotioning them from selling the 
defendant's property, or paying over the proceeds to plaintiff, that the 
omission was wholly unintentional, and that they were not parties or 
privy to any concert to delay the plaintiffr 

Mr. Nelson submitted upon the affidavits, that there was manifest collu- 
sion between some of the parties in the sheriffs' office and the defendant, 
to the prejudice of the plaintiff. They say one day that the bail bond 
should be assigned or the money paid, and neither is done ; and when 
the plaintiff's attorney expostulates with thetn, he is told he may take 
what course he pleases as the sheriffs are indemnified. Subsequently, 
having obtained a plea of confession, ten days after a writ oi^Ja, had 
issued thereon, they send to him a suggestion to change the writ, and 
to proceed against the person of the defendant, and all this time suf- 
fering the defendant to dispose of his goods for the payment of other 
creditors ; and after delaying him thus, when they |at length sold the 
defendant's goods they inform the plaintiff's attorney that the defendant 
had been a bankrupt, and that they could not pay over the proceeds 
of the sale to the plaintiff. As to the practice in cases of this kind, 
counsel cited Tucker t. Morris (a), Duddin v. L(mg (&), Osder ▼• 
Bower (c). 

Mr. Bremtier said, that if the motion on behalf of the sheriffs was 
refused, it would be deciding that if they exercised the slightest dis- 
cretion in giving time to a debtor, although they are here according to 
the exigency of the writ, they may render themselves liable. The 
sheriff was justified in letting the defendant go at laige even af^ the 
return of the writ. The material part of the case is this, was there 
collusion between the parties ? and Malone and Campion both swear 
that they were not parties or privy to any arrangement to prejudice or 
delay the plaintiff. The plaintiff has brought an action agidnst the 
sheriffs, and they should be left to stand or fiill by that action. 

Craicpton, J.— I am disposed to view the question in this way, 
your motion would be a motion of course if the sherifia acted fiurly 
towards both parties ; but I cannot think they did. 

Prrrin, J.— There is a charge in the affidavit of the plaintiff's 
attorney, that you allowed part of the goods to be taken away. 



(a) 1 Dowl. P. C. Sa9. (6) 3 Dowl. P. C. 139. 

(c) 4 Dowl. P. C. 605. 
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Mr. BrewsUr* — If the Conrt is prepared to say that the sheri£F is 
to seise £1000 worth of goods for an execution marked for £90 I 
most yield. 

Cramptov, J« — We are not doing Bny snch thing ; but we are look- 
ing through the affidavits in order td see what has been the conduct 
of the sheriffs ; in addition to the circtamstances already adverted to, 
after having seised the goods, some one acting on behalf of the sheriflFa 
desired that the writ should be changed, the consequence of which 
would have been a return of nuUa Uma to that writ. 
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Per Curiam, 

Upon the whole of this case we are of opinion that it is the duty of 
sherifis who seek the assistance or protection of this Court to shew 
that they have acted bona Jide in the discharge of their duty ; and in 
the present case we are not satisfied that they did so, and we must, 
therefore, refuse their motion with costs. 

Motion on behalf of the sheri£Fs refused with costs. 



[The Court did not make any rule upon the cross-motion on the part 
of the plaintiff, that the sheriffii should pay over to him the sum ordered 
to be lodged in Court, the counsel for the plaintiff not pressing that 
motion. ] 
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Monday, January 13lA. 

PRACTICEU^TAYiNO PROCEEDINGS ON BAIL-BOND^- 
LACHES OF PLAINTIFF—FORM OF AFFIDAVIT. 

Smith Aatigttoe of Norris v* Caixan. 

Where in Mr* HoufRt applM for RR order to stay proeoediRgs oo the bul-boDd 

th^baiMfr- ^° ^^" ^^^' ^ ^^' ^'^ '^'^ ^''"^ ®" ^^® ^^^^ September, 18S9, 
peared that the declaration filed on the 14th NoTORiberi against the defendant, and oyer 

executed ao^ ^^ ^^® "^"^ obtained upon the 22d of Norember. Upon inspection 

loDff ago as the of the bail-bond it i^ptRrsd thai it had beea exeenUd by the defeod- 

ber, issr^^at *A^ >nd ooe Patrick C«rran so long ago as the 18th of NoTOSibcr 

the bail offered 1997 ^^ .g,^ eondhioRed for the appoRnmee of Thonas Calbn or the 

to render the , 

principal on 20th November ; it farther appeared that the writ against the priHcipal 

Tember but ^^^ RO^oi* been returned, no declaration filed, or any proceedings ever 

Bubfequently taken since, and the original debtor was altogether out of Court. The 

purntiff tode- '^'^^ against the principal was issued on the 2d of November, 1837, 

lay proceed- for £66. 5s., and the bail ofiered to surrender principal on the 21st of 

ing on the bond . , 

andtheprinci- November, 1837, and the bail-bond was not assigned until the 26th of 

m'^a^'dme^- ^^^^1^ ^^^^* ^^^ ^^e 24th of September, 1838, .Thomas Callan 

come insol- filed a petition in the Court for the relief of insolvent debtors, and was 

tosuA^'^p!^ discharged upon the 10th of October, 1838; upon that occasion he 

ceedings was returned himself in his schedule as indebted to the plaintiff in the som 

refused with i»^i/>riif. t % r^ * % % ■••#«• •  . 

costs. of xl98. 158.; and that Smith, the plaintiff, was appointed assignee of 

vit^n^the^'art Morris upon the 8d of August, 1838. It is laid down in every book of 
of the bail Practice, that where the bail are injured by the lache$ of the pluntiff the 

iuskm w^th^Uie ^^^^ ^'^^ interfere and relieve them.— [Crampton, J. What injnry 
original de- have yon suffered ?] — We could have rendered him before he became 

insolvent. It is sworn that we offered to render him in November 

1837. 

Mr. Napier admitted the principle as stated by Mr. Holmea^ that 
there is no better ground for relieving the bail than that the^ kavo 
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Keen injured by the laehei of the plaintifi The plaintiff if not in (aolt ; he 
eoold not eompel a retnm of the writ after he had taken an assignment of 
the bwl-bond, Lard Broohg. r. SUme{a). As to the case being ont of Coart» 
ff yoa take an assignment of the bail>bond within a year after the return- 
day of the writ it is suflicient, Camuehael v. ChatuUer (6), and you have^ 
BO longer anything to do with the original action ; Lord Brooke v. Stone* 
— rCRAMPTON, J. What do yon say to the passage in the affidavit as to 
the offer to render the principal in 1837?] — It does not affect this 
qoestion, for it is ezprcMly stated in our affidavit, that after the assign- 
nsntof the bail-bond, the plaintiff's attorney applied to the defendant, 
and that he requested him not to proceed, that he would have the- 
matter settled ; and that he subsequently made several applications 
to the defendant to pay the amount of this debt, and at his request 
delayed to proceed. There is no affidavit in the present case, denying 
collusion, such as is required on applications of this kind by the rules of 
the Court* 
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The Court, after some consideration, refused the motion with costs* 

Motion rirfnsed with costs. 



(a) 1 Wils. 393. 



(ft) 8 Dougl. 438. 
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• Beg. Gen. Hilary Term 1824. 
It is ordered, that from and 
after the last day of this Term 
no rule shall be drawn up for 
setting aside an attachment re- 
gularly obtained against a sheriff 
for not bringing in the body, or 
for staying proceedings regidarly 
commenced, on the assignment 
of any bail-bond, unless the ap- 
plication for such rule shall (if 
made on the part of the original 
defendant) be grounded upon an 



tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 
tt 



affidavit of merits (or if made on 
the part of the sheriff or bail, or 
any officer of the sheriff), be 
grounded on an affidavit sheww 
ing that such application is really 
and truly made on the part of the^ 
sheriff, or bail, or officer of the 
sheriff (as the case may be), at 
his or their own expense, and for 
his and their own indemnity, and 
without collusion with the ori- 
ginal defendant."^ 
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Saturday^ January \QtiL 

TRESPASS— WATER-COURSE^IJAROL DEMISE^ 

VARIANCE. 

Hough v. Kennedy. 

Where A. de- TRESPASS. Thig was an action on the case for obstnictinir a water- 

clared for dis- i j i • • i i 

turbnnce of a course ; the declaration contained eight counts. The first coant stated 

througrwhfeh ^^^^ ^^® plaintiff was possessed of a certain close, situated near to a 

he alleped be certain ancient stream ; that the defendant was possessed of a certain 

have^he^water Other close, nearer to the soarce of the said stream : that before the 

of a certain committing of the grievances, &c., a portion of said stream did flow, 

ancient stream j i. • t n 

tiow '' at all An<l of right ought to flow, and stdl of right ought to flow, at all rea- 

tinie"°^^lnd it *^"**''^ ^''"®* ®^ **>« y®*""* ^©^ the irrigation of meadow-land, out of 

appeared that said ancient stream, through a certain cut, commonly called ^ Smith's 

from year to ^'i^' ' through three several closes, to the close of the plaintifl^ for the 

^^^^y^^:^ purpose of supplying the same with water at all reasonable and proper 

user of this and times of the year, but that the said defendant, intending to injure the 

water*^j"t°from P'**"*»^' ploughed up and stopped, &c the said "Smith's Cut," 

the same during all reasonable and proper times, and prevented the flow of 

inore™than'^20 ^^^^ '" ^^^ ®"'» whereby, &c. The seven other counts did not 

jrears, using vary the Statement of the cause in any way to afl^ct the argument. 

time, and ano- '^^^ defendant pleaded the general isfine. The case was tried before 

ther at another FosTER, B., at the previous Summer Assizes for the county of 

time, as he "^ ' 

plea^eil, and Tipperary. It appeared in evidence, that previous to the year 1804, 

u'mi'l'ivHTte- ^^^ ^*'°^® ^^ ^^^ '^"•^* ®^ Killineave, of which portions are now occu- 

rest \ra.x evict- pied by the plaintiff and defendant respectively, were held by a person 

it^^ib the^^^' named Smith from a person named Hare; that a small stream, called 

plaiiitif} had the Neave, ran from sooth to north along the lands of Killineave in 

bcoii so enioV" 

ini the heiietit Smith's posscssiou, and formed their eastern boundary ; that Smith 

^nni' 6ubs -^"* » being so in possession of all the lands lying along the river, some time 

qiunt to the in or previous to the year 1804, made two water-cuts or drains, for the 

li'iTwIitt'coiiU- purpose of irrigating his meadows, which lay at a distance from the 

.1 c. t. hoidaii 'stream, one of which being the water*conrse in question, and which 

\e:ir rnvear^i somo of the wituesses Called ** Smith's Cut," was made in a westerly 

t. '• head ]' >.(!- and north- weHterly direction, and served to irrisate the higher and 

1 .7'], n> he had 111. 1. 1 

:. ehiil more westerly lands; the other, parting from the stream a little 

to the north of the former, and taking a direction not so much to 
r '''A< the westward, was utscd for watering the lower lands. It further ap- 

*. r '.> piai':- peared that Smith used the two water-courses as he had occasion, in 

*''», '•:. r oTifn 

•' -• • :-i .V- fhe Terdict, and have a non-suit entered, on the ground thht the demise of this 
r,^i.\ -t.o. ]a be by deed, and al^o on the pround of a variance between the right declared 
c-;i ar-d ihat proved - //*•/.', that the motion should be refused, with costs, the Court being 
^ i'KiK/n tljcii xtif; ^l^^of domij^e was suU'icient, and that there was no Tariance. 
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lome years letting the water into one, and in some years into the other, 
and sonoetimes into both together, nntil the year 1825, when Smith's 
lease was evicted and determined, and he was pat ont of possession. 
It further appeared that the plaintiflP Hongh, for some time previous to 
the eviction of Smith's lease, had held a small portion of the lands of 
Ktllineave, as tenant from year to year to Smith, and that on the evic- 
tion of Smith's lease the plaintiflP was not dispossessed, hot continued in 
the occapation of his holding, as tenant from year to year to the head- 
landlord, Mr. Hare. It also appeared that the defendant became tenant 
to the portion of the lands in his possession sometime about the period 
of Smith's eviction, and had since continued in possession as tenant to 
Mr. Hare. It also appeared, that after the eviction of Smith, the water- 
coarse called ** Smith's Cot" had been used for irrigating the meadow 
of the plaintiff up to about three years before the time of the trial, 
when the defendant ploughed up and converted into tillage a pasture 
field in his occupation, through which the water-course called " Smith's 
Cot" ran (and which lay nearer than the plaintiflP 's meadow), and thus 
stopped up and obstructed that part of the water«course which so ran 
through the defendant's field. When the plaintiflP 's case closed, counsel 
for the defendant called upon the learned fiaron to non«suit the plaintiflP, 
on the ground that the evidence did not sustain the right claimed in any 
of the counts of the declaration, which his Lordship refused to do, but 
directed the jury, if they believed the evidence, that thny onght to con- 
sider Kennedy as having found Hough in possession of a certain modi-' 
fied enjoyment of tho water, which he. Hough, had possessed for 30 
years, and that Kennedy had no right to make any alteration in the 
status quo he found the enjoyment of the water, and that, therefore, they 
eoght to consider Kennedy as a wrong-doer, and find a verdict for the 
plaintiflP; and the learned Baron reserved liberty to the defendant to 
move to have it set aside, and a non-suit entered, if the Court should be 
of opinion that he ought to have non-suited the plaintiflP. 
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Mr. H. Martiet/t upon a former day, obtained a rule nisi to set aside 
the verdict, and have a non-suit entered, against which, 



Mr. Haichellf Q. C, with whom was Mr. Brewster, Q. C, now 
»1tewed cause. The plaintiflP proved that he had been the under-tenant 
of Smith, and that be continued in possession of the lands through 
which this stream passed since Smith was dispossessed ; that the defend- 
ant was in possession of the higher lands ; that this stream ran in that 
direction for npwards of twenty years, and that it was occasionally 
opened to irrigate his farm ; that he was deprived of the benefit of this 
stream by the act of the defendant, and, under these circiimstunces, sub- 
mitted that the plaintiflP was clearly entitled to retain the verdict he 
obtained. 
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Mr. Hemy MarA^ conlro.-— The dedarmtioii Btal«t the phuntif i 
right to thb easement by virtae of hit poneteion of a oertaio doae. It 
appeared that Hare was the headJandlord ; that Smith was evicted in 
1825, and that preTious to his evietion he osed these cots just as he 
pleased. No proof was given of their having been nsed by any other 
person. There was a new demise after Smith's evietion, and aboat that 
time the defendant came into possession ; they were both tenants from 
year to year. It does not lie upon the defendant to shew that he had 
a right to stop this cot, hot the cmnu is npon the plaintiff to shew he 
had not snob right^-[CRAMPTON, J. The qnesUon is» what was 
demised ?]<^There cannot be a paml demise of an easement of this 
kind, either per je, or along with a parol demise of land, unless it be 
annexed. FenUmim v. Smiih (a)— ^[CRAMPTONy J. Is it not annexed 
here?]"— No; the plaintiff claims a right to have a certain tiling pass 
over the land of another to his own, which right cannot pass bat by 
deed, or unless he can shew the right appnrtenant.— [CuAMProN, J. If 
a man seined in fee of a mill demises from year to year« oonld he then 
tnm the water away ?]— The case of Meehdem v. WoUaee^b) is an au- 
thority to shew he might do so. If an agreement is void as to part, it 
is void as to the whole. Therefore, if there be a demise by parol of a 
thing which lies in grant, together with a grant of a thing which may 
pass by ^MTo/ demise, it is bad in the whole. Parol demises are not 
fiivored in law: statutes have been passed to restrain them. But supo 
posing there was eridence of some right in the plaintiff, it was not« as 
stated in tiie pleadings, an unqualified right to use the water- course at 
all reasonable times of every year, but only at such times as Smith 
might have th<^ht fit. And accordingly, the Judge put it in tiiis way, 
that the plaintiff had a modified enjoyment, which he referred to the 
thirty years' user in the time of Smith. The enjoyment which he had in 
Smith's time is not what he has declared on, for he declares for a right, 
at all times to irrigate his meadow, whereas the evidence was, that 
Smith only occasionally let the water into the cut, and at such times as 
he pleased ; and that at any other time, the plaintiff had no user or en- 
joyment of the water. The right in the plaintiff to injure or damnify 
the defendant by the passing of the water must be proved, and the ouly 
evidence given was of Smith's right— [Borton, J. The question comes 
to this, whether there is evidence to sustain any count in the declara- 
tion, that is, whether there is a variance ? You admit that the plaintiff 
had a certain modified right ; how could a count for that be framed ?3 — 
I contend that the plaintiff has shewn no right of action againat the 
defendant at all. He has shewn no adverse possession to entitle him 
by user; he has not given any evidence of a grant, nor was the qnes- 



(a) i Eatt, lOr. 



(b) 7 A. & £1. 49. 
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tion left to the jury to presume one; and, e^en if he have a right, ha 
has misstated it. 

Mr. JrsiMfar, Q. €^ replied, and relied npon Canhamr.Fuk(a), 

Burton, J. 

The only question for tlie Conrt was, whether there was evidenoe to 
go to the jury to snstain any of the counts, and we are of opinion that 
there was ; and tiiey haring found a verdict for the plaintiflv we see no 
for disturbing it. 
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Cramfton, J. 

I am of the same opinion. It is said, first, that the plaintiff has 
sheim no right to what he claims : I have no doubt there was a modified 
right in him, because Smith made a cut through his own farm, and 
another for the benefit of the land now in the possession of the plaintiff, 
to irrigate both portions, at the time Smith had dominion over the 
enUre. In 1825, the landlord exercised his right to dispossess Smith, 
and he might then have made what demise he pleased, and of what he 
pleased, and he then demised precisely the same as the plaintiff held 
previously, and, therefore, a demise of the water as well as of the land. 
As to the position, that water cannot be demised without deed, that may 
be true ; but no case has been cited to shew that it cannot be so deftiised 
in eonj unction with land. With respect to the second objection, that 
the right proved is not the right declared upon, because user enjoyed 
prerionsly was only a user enjoyed occasionally, sometimes one year, 
and sometimes another year, and the right declared upbn was a right of 
user at all reasonable times, the answer appears to me to be this, that 
the subsequent enjoyment shews the understanding to have been, that, 
at all reasonable times, the plaintiff might or might not use the water, 
jost as he pleated ; and between this, and a right of user at all times, I 
see no variance. 



Pbrrin, J. concurred. Hare demised to the plaintiff land where 
there was water, and which water was useful for the beneficial holding 
of his land. That is not an easement, or like the ease of FenHman v. 
Smiihf but it is the same as if a man let a house from year to year, through 
which water was conveyed by a pipe outside. Could he turn that 
water away ? Surely he could not ; and the water in the present case 
passed as completely as window light would pass, which a party could 
not shut out. It is not an easement, and requires no presumption of a 
grant, as the case of Canham v. FM clearly establishes, if an authority 

(a) 3 C. & Jer. 12S-7. 
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were wanting. As to the second objection, that the right declared on 
is aright of user at all reasonable times, I quite agree with Mr. Martl^^ 
that we ought to see how this water had been used previously ; but the 
evidence is, that Smith used one cut one year, and the other cut another 
year, not in alternate years, but in every respect just as convenience 
required ; and what right is that, but to use either or both every year, 
if he so pleased ? There is, therefore, no foundation for the objection as 
to variance. 

Cause allowed, with costs. 



Saturday t January IBlh. 

EJECTMENT— CONSTRUCTION OF LEASE— SUFFICIENCY 
OF STAMP— TENANCY FROM YEAR TO YEAR- 
EVIDENCE. 

Lessee of Kennedy and others. Executors of Matthew Kennedy r. 

Hayes. 



Where in an EJECTMENT on the title. — This case was tried before Foster, B., at the 



an 
on 



the^tkleby the ^^^ Summer Assizes of Nenagh ; the declaration was for 27a. Or. 20p« 

executors of a gf |]|q lands of Ballincarha ; the lessors of the plaintiff were the executors 

co-lessee in a 

lease for years, of Matthew Kennedy, and as such sought to recover the land. On 

thauEe^^t- 1>«^«^1^ of the lessor of the plaintiff, the probate of Matthew. Kennedy's 

ing part of the will was given ia evidence, which shewed that he died in 1821 ; and a 

sewate^^por- c®!*^!" \e9Me of the lands in the declaration, and of other lands, made 

tions at sepa- many years since by the late Richard Grason, Esq., who was seised In 

the respective fee, to Matthew Kennedy and two other persons, for a term of years of 

^haTcTdum^d ^^'^^ eight or nine were then unexpired; the granting part of the 

covenants in lease, after stating ** all that and those," &c., went on to add <* that is to 

joint^^uid^ U ^y ^^ acres of the said lands,"&c., " subject to,'* and stated the number of 

further ap- 
peared that the 

testator died leaving the co-lessees surviving, aud his widow, who Buhsequentlj 
married the defendant ; and that the widow and the defendant continued since the death of 
the testator to pay rent, and sometimes to the executors sometimes to the head land- 
lord, until the time of bringing the ejectment ; three objections were taken at the 
trial, with leave to move to enter a non-suit being reserved. First, that the lease was a 
separate lease for the three tenants, and could not be received in evidence aa it had but 
one stamp and ought to have three. Second, that by being received in evidence it was 
established as a joint lease, and the executors had no interest, as the co-lessees took by 
survivorship, or, if the deed operated as a deed of partition as well as a lease, it required 
an agreement stamp ; and, third, that the payments of rent by the defendant and his 
wife constituted a tenancy from year to year. On motion to set aside the verdict and 
enter a non-suit, HtiU, IbI, that the lea^e was a joint lease ; 2nd, that the lease, required 
an agreement stamp ; Sd, that there was evidence to go to the jury of a tenancy from 
year to year, and which question ought properly to have been left to them ; but as the 
result would be the same upon a new trial, the Court refused to grant one, and made the 
rule for the non-suit absolute. 
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aerea and the amount of rent separately for each of the three tenants ; 
the habendum was, '< to hold the said lands, ftc, to them, their executors, 
administrators and assigns ;" and the reddendum^ " they, their executors, 
administrators and assigns, yielding and paying thereout the yearly rent 
<»ff" &C., being the annual rent of the entire of the premises. Counsel on 
behalf of the defendant objected to the reception of this lease in 
evidence, on the ground that it had only a stamp sufficient for one lease, 
whereas it was in fact three leases, and should, therefore, have had three 
stamps, one for the demise to each tenant : the learned Judge refused to 
non-suit, but took a note of the objection, with liberty upon this gpround to 
move for a non-suit. The lease having been read, counsel next insisted 
that by receiving it in evidence the learned Judge had in effect decided 
that it was a joint demise, and if such was its legal operation, the 
plaintiflb must be non-suited, inasmuch as the interest in the entire 
demised lands would, on the death of Matthew Kennedy, have survived 
to his co-lessees, who had outlived him ; and counsel further objected 
that this deed ought to have an agreement stamp ; the learned Judge 
also took a note of these objections, and reserved liberty to move for 
a non-suit. The plaintiflfiB then proved that Matthew Kennedy died in 
1829 or 1830, that from his death his widow, who had since married 
the defendant, had continued to occupy in his dwelling-house, and to 
hold in her exclusive possession, and to cultivate as the owner or 
toiant, about a moiety of the lands in the declaration, being the premises 
song^ht to be recovered ; that the lessors of the plaintiff, as the executors 
of the said Matthew Kennedy, took possession of the other moiety of 
the land in the declaration, about nine years since, and that the posses- 
sion of the other moiety was demanded from the defendant before the 
day of the demise ; on cross-examination, the witness who proved the 
foregoing facts admitted, that since the death of her first husband, the 
defendant's wife, and since her marriage the defendant himself, had 
regularly half-yearly paid the proportion of the head-rent to which 
their moiety of the lands was subject ; that these payments were some- 
times made to the lessors of the plaintiff, and sometimes to Mr. Gason 
himself, and that in the latter case the lessors of the plaintiff always took 
credit from Mr. Gason, for all such payments so made to him by the 
defendant, or his wife, and only paid the balance of the entire rent. 
Upon this evidence counsel for the defendant called upon the learned 
Jodge to non-suit the plaintiff, or to direct the jury to find for the 
defendanti on the ground that those payments of rent by the defendant 
and his wife established, at least, a tenancy from year to year ; this the 
learned Baron declined to do, but reserved a similar liberty as before 
to move to have a non-suit entered ; and subject to all the objections, 
directed the jury to find a verdict for the plaintiff, which they accord- 
ingly did. 
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Upon a fomier day Mr. Breumier^ Q. C^ obtmaed a nda nim to set 
aside the Terdict and hare a non-niit entered, against friiiek 

Mr. Mooret Q. C, with whom was Sir. H. Mofikg, now ahewecl 
canteb With retpeet to the objection as to the insnffieiencf of the 
•tamp, upon the ground that this is not one lease^ bat three separate 
leases, that objection is answered by the cianse of distress, wbidi is to 
enter upon the whole of the premises^ and the Aa6cnilKm, whieh is to 
hold them, their execntors, fto, and a joint covenant to pay rent, keep 
the premises in repair, and a corenant to them jointly for qniet enjoy- 
ment. As to the second objection, that by receiving the lease in evi- 
dence, it was conceeded to be a joint lease, and having proved one 
lessee dead, and the other two surviving, the tight survived to the 
latter two; is there not evidence of a severance upon the lace of the 
instrument ? Is there not also proof of a separate enjoyment from 
the payments of rent by the executors, and also by the wile^ witkout 
any regard to the co lessees of Mathew Kennedy ? Where one joint 
tenant dies and others survive, it is a question whether there was a 
severance. The landlord cannot deprive them of the right to sever, 
and if they do so the joint tenancy is destroyed, and the right to aur- 
vivorship is destroyed also ; and if the defondant determines to rely 
upon this objection, he should have had a question of severanoe or no 
severance left to the jury. There is an adverse hddiag for ten yoart, 
and that is evidence of a partition to go to a jory«>— [Psrrih, J. Have 
you any authority for that position?*]— I have not at present any 
authority, but coupling that possession with the terms of the leaao, I 
think the position is sustainabled^[BcRTOK, J. If there were no andi 
terms in the lease, but it was a usual joint lease, would not the holding 
for ten years be evidence of a severance to go to the jury ?]— I tUak 
the separate holding for any length of tune would be evidence to go to 
a jury, as being inconsistent with the tenure of joint tenancy, and 
coupled with the terms of the lease in the present case, I think it oi^^l 
to be presumed that the lessees held separately, until the contrary was 
proved. The probate of the will shewed tliat Kennedy died in 1821, 
and this is not a contest i>etween the joint tenants, but between the 
parties daiming under one of them. With reelect to the objecUon 
for want of a notice to quit, the learned counsel took a wrong course in 
caUing on the Judge to non-suit, or direct the jury to find for the defend- 
ant as being a yearly tenant. It is never to be taken as a qneetk»B of 
law whether payment of rent created a tenancy foom year to year ; or 
qw ammiQ rent was paid, but such question ought to have been left to 
the jury, if the defondant relied upon it. 



Mr. jBrsievlsr, Q. C, oon/ra. — The deed here is a separate leaae to 
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the tenants ; after readin|f the termtf of tbft g^ranting part, counsel con- 
tended that this was a perfect hcdtendum of a portion to one and a 
portion to another. — [Burton, J* The habendum may explain the 
granting part; that is the office of the habendum,^ — If this be a grant 
to them separately, tbe habendum Is to be taketi according to the grant. 
What is the meaning of the contract between the parties, bnt that one 
fthoold hold so much land and pny so mach rent, and so of the others? — 
[Ohampton, J* A test for that might be who was bound to pay the rent ?] 
—No, for that woold depend upob the eoTeMnt^ and if a paHy Who took 
no estate covenanted to pay rent he would be bound.'— [Per Curiam. 
We think the leas6 ts a joint lease ; but it may als6 operate as an agree- 
meat hf partition,] -^Then it would clemrJy require an agreement stamp. 
As to what Mr. Meete said in his answer to the objection that the 
defendant was a yearly tenant, where there is payment of rent dearly 
proved, SRid n« eWdenee epon the other side, there is no question to lie 
left te the jury. Payment of rent for serenteen years is conclusive of 
a leuancy from year to year, and if there be any agrecfraerAt inconsistent 
wkh sueli tenancy, it ought to be proved. 

Mr« Ifafdle;^ replled.-^As to this deed no€ being a sepai^te lease 
Smghi9i!a9€{a\iA cowslusive. If money is expressly paid as rent it creates 
a tenancy from y^ar to year ; but if not expressly so paid, it is a question 
for the jiiry witli, What vieW the paiyment was made ? In this case, if 
tbe defendaift insist on hfis payment to the head landlord as payment of 
revt to the plaintiff, he must shew the payment to have been made 
under such cireomstances that he might maintain an action for money 
paid fov the nse of the plaintiff. Besides the tenant might have paid this in 
igneraace of bis rights. Upon the whole of the case, if the Court 
yields to thie objeetton, it must determine that the state of facts repre« 
sealed amounted to a tenancy from year to year. 

Burton, J.->-The defen^nt and his wife were allowed by the exe- 
cators to continue paying the rent of a certain portion of these lands, 
and this was^ therefore, evidence that might be left to the jury. 

Ckampton, J., thought there was no answer to the objection for want . 
of an agreement stamp upon the lease. 
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PBRatK, J. 

Strictly speaking, the evidence from which a tenancy from year to 

year is to be presumed ought to be left to the jury, but as the result 

woold he tho same we will not grant a new trial. 

Rule absolute. 



(n) 5 Co. B« 64, h. 
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Thwr$dayj January SOtL 

ASSUMPSIT— GUARANTEE— STATUTE OF FRAUDS. 

Nash and Co. v. Hartland. 

. A^arantee ASSUMPSIT. This was an action of atsnmpsU upon the following guar- 

ing words :— antee:*— ''Cork* Slst Janoaiy, 1837. Sin, — I will be aoeoonCable to 

January f837. J^^ ^^^ payment, within six months, of the seed order forwarded by 

Sirs, I will be my fon Richard A. Hartland, and also for payment within three 

you "for paj. months of 600 barrels of yetches, to be forwarded by the first steamer. 

ment, within | ^^ |^ g^p^h Harlaod (the defendant). To Messrs. Naah and Co." 

Dix montbSy of , ^ 

the seed order (the plaintiflfs). This case was tried at the Summer Assiies of 1839, 

m7i!^n%. A. ^®' ^^^ ^^y ^^ ^^ ^^^^ ^^' ^^•^^ Greene, and the jury found 

H., and also a Tordict for plaintiff for £337. 5s. 6d., subject to the points made by 

wit£n^£ree ^^^ defendant's counsel, with liberty to move to have a non-suit entered. 

months of 600 f||Q declaration contained three counts upon the guarantee ; the first 

vetches, to be oount Stated, that in consideration that the plaintiflfiB, at the request of 

the?r!itstea^^ the defendant, did sell and deliver to Richard A. Hartland a quantity 

er.— Iam,&c., of seeds, which he had theretofore ordered the plaintiff to forward to 

Snrji.}i Wart- 

laud. To Met- ^''°> ^^^ defendant undertook and promised jfche plaintifia that she 

■rs. Nash aiid would be accountable to them for payment within six months of the 

Co (the plain- 

tiffs). Held, price and Tdua of the said goods ; and that plaintiffs confiding therein, 

iidVrailion ra'f- ^^^ ^^ ^^ forward to Richard A. HartUnd the seeds which he had 

ficiently ap- ordered ; that the price of said goods amounted to £337. 5s. fid^ and 

Eice of t?e \n- ^^^^ although the time for payment had elapsed, R. A. H., although 

stmment to requested, hath not paid, of which the defendant had notice, and 

with the price 7^^ the defendant hath not paid. The second count merely Taiied 

llr^HddtlVo **** sUteroent by averring, that in consideration that plaintiffs 

that this guar- would sell and deliver certain goods to R. A. H., the defend- 

entire ITd^sl^ ant undertook, &c.; and that the plaintiffs did sell and deliver to 

though the R. A. H. ou credit, the goods so ordered bv him ; and although the 

Tetches were i.^ i . #. i  « « I« ^ .., , . ... 

never forward- credit and time for payment had elapsed, yet R. A. H. had not paid the 

*faindffs^were P^^*"^'^'"> ®^ which the defendant had notice, and yet the defendant 

entitled to re- 
cover for the price of the seed order which had been forwarded. 



* The 7 IV, 3, c. 12, s. 2, enacts '* such action shall be brought, or 

that " No action shall be brought' "some meniorandom or note there- 

** whereby to chaoge the defendant ** of, shall be in writing, and sign- 

"opon any ^pecinl promise to "ed by the party to be charged 

" answer for the debt, default, or " therewith, or some other person 

" miscairiage of another person ; << thereunto by him lawfully aotho- 

*' unless the agreement for which " rised." 



HILARY TEAM, THIRD VICTORIA. 



)91 



fcath not paid the plaintiffii. The third coant stated, that in con- 
aideration that plaintifiBy at the request of the defendant, wonld for- 
ward to R. A. H. the goods required bjr a oertafn order, famished 
to them by R. A. H., the defendant undertook to be accountable to 
plaintifis for payment, within six months, of the amount of said order, 
that plaintifis on the 24th of February, 1837, did forward to R. A. 
H. the goods required by the said order, for the price of £337. 5s. .6d. ; 
that although time for payment elapsed, yet R. A. H. did not pay, 
whereof the defendant had notice, yet she hath not paid : — there were 
then a count for goods sold and forwarded to the defendant, and the 
money counts. The defendant pleaded the general issue. From the 
report of the learned Serjeant it appeared that the plaintiff produced 
and proved the letter of guarantee by Hartland, the defendant's son, 
the person named in the guarantee, that- he had ordered seeds by order 
oTSOth December, 1836 ; that the order was furnished, that the vetches 
were not supplied, and that they were not in the order referred to in 
the guarantee. On cross* examination this witness stated that he sent 
several seed orders before this, and that he counted most upon the 600 
barrds of vetches in the guarantee which he never received. Mr. 
Cooper, OB the part of the defendant, objected, first, that no sufficient 
consideration for the defendant's promise appeared upon the face of 
the guarantee ; secondly, that the consideration was entire, and as part of 
the order was not furnished the defendant was not liable. There were 
two other objections, that the guarantee was not stamped, and that the 
seeds were not delivered by the first steamer ; but they were not argued. 
The defendant produced one witness, but nothing turned upon his 
evidence. 
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Mr. Cooper, in last Michaelmas Term obtained a conditional order to 
have the verdict set aside, and that a non-suit or verdict be entered for 
the defendant upon the two grounds already stated, against which 

Mr. MaUy, with whom was Mr. Collins, Q. C, now shewed cause. — 
As to the consideration expressed in the guarantee being indivisible 
and but part performed, the cases of Hargreave v. Smee (a), and Mason v. 
PrUchard (6), are authorities to shew that the Courts will construe such 
a guarantee a continuing and standing guarantee. With respect to the 
first objection, I admit that the consideration ought to appear on the face 
of the instrument, or be necessarily deducible from it. The word 
''order" on the face of the guarantee shews sufficiently the consideration ; 
in Joint v. Mosiyn (c), the agreement was to pay a certain sum in case 
a third person " did not within said period pay it by instalments of £ I 



(a)6Bing.244. 



<#) 2 Fox & S. 4. 



{I) 13 East, 227. 
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** per month, or aacli ill«tJllln^DU b$ be tlipU inako, or as tbat mid nun 
<< shall be paid within that period," the time to bo eompoted from ibe 
date of the agreeiflent ; aod the Court held that the obligation of the 
third person to pay, and the forbearance or giving time of payment by 
the person to whom the guarantee was given, was by necessary inference 
dedocible from the instrument, and that thos the consideration fuifr 

^ ficiently appeared upon the fuce of th^ instmineat. In Siad$ r. JJii (a), 
a guarantee in these words, ** I guarantee the payment of any goods 
which J. Stadt delivers to J. NicoUs," WM held to oontaiq a sufficieot 
description of the consid^nition ; and in fiusmll t. Maseiey (i), where 
the instrqmQnt was in the following form ;t— " I hereby gnaraqt^ the 
** present account of H, M. due to 9* T* S.^ of £112. 4s. 4d., ^d what 
** she may contract from this date to the SOth of September next," it 
was held that the consideration sufficiently appeared. In JBolsmon t« 
PhiiUps (c)i a letter to the debtor's attorney sayiiig, that th^ debtor 
would receive some money the following week, and *< I traat yon will 
^ give him indnlgenee until this doy week, when I undertake to see yon 
<* paid," was held to be evidence within the statute of frauds to ehaigo 
the writer with the debt. The strongest case in our favor, and the 
most recent decision npon this subjept is the case of EmmoH v. Kearmid^ 
where the defendant said he would see the bill of a third party paid, 
it was held that he was responaiUo for the amomii of the bill, and that 
the consideration sufficiently appeared. There wns sufficient upon the 
&oe of the instrument to induce the pl^ntiA to give the seeds to A. 
U. Hartland, and to shew that it waa upon the ftuth of the guarantee 
the goods were to be sent^ In the case of Btwl^ v. Whii^ard (e), 
Joy, C. B., speaking of the consideration says, it is not necessary ^^ that 
« the memoraqdom must in terms express it ; but that it may be 
*^ collected by necessary infer«^nc^," and that case was decided 
npon the ground (hat the guarantee "implies that Higgins & Co* 
"had already bought the ^oods." In the present case the words 
"seed order*' cannot be construed seed bought or seed sold, and 
they do not, tiiereforei raise the implication in B^wh^ v. WkUe- 

fordj but they imply an unexecuted contract, and if it were exo* 
cuted afterwards^ it was by the inducement of this gnamntee* The 
first step of a contract is ordering the goods by a person proposing to be 
the vendee ; and it plaiply appeara that the instrunient wf^ forwar4e4 
when the contract was in iu inception. By thf term ^ iti the goo4s 
were merely " ordered," not supplied or forwarded- The contract of 
guarantee in this case being accessorial to the contract for the sale of the 
seed, the words of Lqrd Gllenborougbi in Boirion v. Fiixfferald (fJt are 



(<i) 9 Eut, 348. 
(e) 15 Eiuit, 272. 
(«) Hayes, 356. 



(6) 3 Bro. & B. 211 ; S. C. e Moo. 521. 

(rf) 5 Bing. N. C. 559 ; 6. C. 7 Dowl, P. C. 630. 

(f) 15 East, 541. 
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imporUnl ; *^ Every part at wi iQtIramani may be bronght into aelion, 1S40. 
**in order to noUect Aropn tbe whol^ one ttDiform and oonslttent sense, 
** if that may be done." Tbe case of Woed ▼. Betuon (a), whieb is a 
rery reoeot decision, meets tbe present exactly. In tbat case, tbe gna* hartland. 
rantae was to pay for all tbe gas wbicb may be consamed in tbe tbeatrei 
wbile occupied by A. B., and also for all arrears wbicb may be now dae ; 
and it was beld tbat tbe agreemeat was void as to tbe arrears, bat tbat 
tbe plaintiff was entitled to recover for tbe gas sobsequently supplied. 
In the present case, tbe first part of tbe contract on wbicb we declared 
wss 4he only part of tbe contract wbicb bad to do witb Ricbard A. Hart- 
land ; and tbe second part was an independent order for vetcbes for ber 
own see* Upon tbese g^ooads, we are entitled to retain tbe verdict. 

Messrs, Cooper^ Q. C, and Smiik, Q. C, eonira. — The gnarantee or 
engagement in qaestion eitber consists of two distinct brancbee, or it is 
one entire agreement. If it consist of two distinct brancbes, there is 
no consideration for tbe promise to be accountable contained in the first 
branch ; if it consist of only one entire engageanent, then it is void, 
beeamio tbe vetcbes were never delivered at all. In T^MifoUom Prin- 
eipalftnd Suretiff 7 Pho, 9, it is said, ** The consideration mnst, at the 
^ time tbe promise is made, be eitber wholly or in part executory ; for 
^ instance, if a person promises in consideration of something to be 
M doiie, it is an execatory consideration, and saffioient ; if in considera- 
^tioQ of something already done, it is an executed consideration, and 
^ is iiisaflkient*' — [Burton, J. Was there not some evidence tbat tbe 
goods were given upon the faith of tbe guarantee ?]-^Tliat wonld not 
besnifioient, for tbat would be aiding this agreement by fioro/ eyidenoe. 
In Bemkif v. W&Urfordy there was a bill of sale, and a guarantee at foot ; 
it appeared dearly tbat BewUj^ wonld not give the goods without the 
guarantee. Jt^ C. B., said in tbat case, << The result of all the cases 
** is, tbat tbe consideration must clearly appear from the guarantee 
^itself, either by express statement or necessary implication. Tbe 
** consideratien most be executory, unless a previoas request appears. 
" If there be a doubt whether the consideration be executed or execiip 
** ootory, and tbat tbat must be explained by parol evidence, tbe 
** gaarantee is InsuflEwient." In Cole v. Dyer (6), Lyndborst, C. B., 
said, ** If two distinct considerations* may with equal probability be 
** inferred aa the inducement to thai engagement, tbe writing is aot 
** takeo oat of tbe statute of frauds ;* and in that case tbe forbearance 
was apparent npon tbe face of the instrument ; and in Whitmore v. 
Jehnton (c), Bdaton, J. adopts tbe same rule of construction. In 

(«) a Cr. & Jer. 94 ; S. C. 8 Tyre. 88 & \ Price, F- C. ie9. 
(ft) 1 C. & J«r. 461 ; S. C. 1 Tyrw. 304. (e) 1 J^bb. & S. 8. 
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1840. Hateet r. Arnutnmg (a), the guaimntee wmi in thcac wwJi ; " latiaigJ 
'-^•^-' " I forwmrd yon the billi dnvn per J. A. upon Mid aeceptcd by J. D , 
MABH (I ^dicii I doubt not will meet doe hononr ; birt in d^nlt tkeieof, I 
HARTtLiND. " **^" *^ ^" tame paid ;" Mid it wm held, tn that cue, that the eosai- 
dention for the promiae did not anfficientljr appear, Tjmdal, C J., 
adopting precicely the nine mie of conatruction aa in the preriooi caaee. 
But it bai been aaid, tliat the oonuderation for the promiie need not 
appear In expreaa ternia, bnt it ii anffident if it can be nude ont hj 
" neoeMary inference." Theae worda are very looae, nndefioed, ^neral 
temu. One man will aee a necetaary inference where another man will 
not ; and the Courts, accordingly, are now diapoaed to hold that the 
coniideration moat appear in expreaa tenna. The worda of Eiord Lynd- 
hant, in Cole t. 2h/er, approach to anch a doctrine; and in Jamt$ r. 
WiUiami (&), the guarantee, which waa in the following worda : " Aa 
" yon hare a claim on my brother for £5. 17t. for boota and ahoea, I 
" hereby nndertake tu pay yoa the amoont within aiit weeiu from thb 
"day," wai held insuffident ; and Patteaon, J., allnding to Coky.Di/er, 
■aid, " That ca*e ahem that yon moat be able to fix npoo the oonaidera- 
" tion on the &ce of tlie ioatniment, not aa a matter of conjectnre, bnt of 
" nndonbted oertunty ;" and the aame prindple wat acted npon in RaUitt 
r. Todd(c). In the preaent caae, how doea it appear that the good* 
were not tent before the gnaranlee waa giren 7 And the agreement wai 
void if the credit waa already? Or if there waa a preriona agreement 
that il alionld iw giren, the guarantee ia nudum pactum. Now, it may 
be said, that the fbmiahing of the retches mentioned in the gnarantee was 
the consideration for the defendant's promise to pay for the seeda already 
ordered by A.R.HartlBnd; and thecaseof AuUffZ/r.^oaeb^cJ) waadted 
in snpport of this riew of the oase,bnt that case was dted in (Foot/ r. Sm- 
soft, and oremiled ; and beaides, there is no count in this declaration 
npon whidi the plaintiff is entitled to recorer in that view of the case , 
for in no one count is the supply of the retches stated. In Wood v. Bat- 
ton, which has also been relied on, although the entire promise was 
stated, it waa held that the pluntiff coold not reoorer for the arrears, 
though it waa insisted that the futare sapply of gas waa the considera- 
tion fur the promise of the defendant to pay the arrears, becanse the 
Gonsideralion was not expressed in the guarantee. The plaintiff waa 
allowed to recover for the gas supplied, under the count for goods aold 
and delivered, the order for tbesopplyof gas being an original order given 
by the defendant, and not a collateral promise to pay the debt of a third 
person. In the present case, there is no original order opon whidi a 
count for goods sold and delivered could be maintained j for th« onder- 

(flj 1 BiDg. N. C. 761. 

(t)CB. & Ad. ]10e; 8.C. SDowl. P. C. tBl. 1 Scott 66 & I HodgnSI9. 

(r) IF. &Da*. 138. (« 3Bt(i.&B.31!. 
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taking here is, to be aceauniabh for the payment of 600 bmhelt of 1840. 
vetches within three months, that is, acooantable for a third person ; 
and in Haikes r, Todd(a)f it was contended that the fotnre adiran<^8 
constituted the consideration for the defendant's promise to pay the past hartland. 
advances, hut the Court held that soch consideration did not appear 
upon the face of the instrument. But supposing, in this case, that the 
supply jof the retches was the consideration for the defendant's promise 
to pay for the seeds already ordered, inasmuch as those vetches were 
never supplied, the defendant is discharged from her engagement. ** If 
** the creditor neglects to perform, or performs defectively any of the 
*' conditions, express or implied, which are incumbent open him, or any 
** of the terms wliich collectively form the consideration either of the 
" surety's contract, or of the contract to which the surety acceded, the "* 
" surety is discharged, or, rather, his liability never attaches ;" Thto- 
bald an P. 4* ^' 1^4, Plac, 183; and this doctrine was acted upon in 
Bacon v. Chesney(b), in which case Lord Ellenborough said, ** The claim 
" against a surety is stricHmmijurUf and it is incumbent on the plaintiff 
" to shew that the terms of the guarantee have been strictly complied 
" with. If I engage to guarantee, provided eighteen months' credit are 
<* given, the party is not at liberty to give twelve months' only, and, at 
<* the end of six months more, to call on me." The same point, 
namely, that a strict compliance with the terms of the guarantee is 
necessary to enable the party to recover, is established in Glyn v. Her* 
td{c), HoU V. Harney {d), Evans v. Whyle{e), Whitcher v. HaU (f), 
and Combe v. Woolf(g); Clarke v. Gray(Ji)^ where Lord Ellenbo- 
rough says, *' That in the case of an agreement, not under seal, the 
** consideration must be stated, and no part of the entire considera 
*< tion for any promise contained in the agreement can be (Emitted ;" 
and in mike v. Sheward{t)^ Le Blanc, J., says, " Where the plain- 
"tiff states the consideration for the promise of the defendant, he 
''must state the whole consideration, for otherwise the contract is 
" not truly stated ;" and the same principle is stated in ChiUy on Con- 
trade, 341, 343. The general doctrine, that proceedings against 
sureties are strictissimi juries is laid down in Birhmyr v. Darnell (A), 
and in 2 Starhie on Ev. 371. The words in the conclusion of the goa^ 
Tantee, " To be forwarded by the first steamer," apply as well to the 
seed order as to the vetches ; and if so, the contract is manifestly entire, 
and but partly performed. 

(fl) 1 Per. & D. 138. {h) 1 Stark. N. P. C. 192. 

(e) 8 Taunt. 208 ; S. C. 2 Moo. 134. 
(<0 2 Moo. & P. 136 ; S. C. 5 Bing. 54. 2 A. & £. 758, & 4 Nev. & M. 515. 
{€) 3 Moo. & P. 130 ; S. C. 5 Bing. 485, & 1 M. & M. 468. 
CO 5 B. & C. 269. {g) 8 Bing. 156. 

(k) 6 Eaat, 568. (t) 8 East, 9. 

(k) Smyth's L. Ca. 135. 
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Mr. CMin$t Q. C , repliod» and relied itpoii Hargrmve v. 8m^ (a). 
Pace ▼• Marth (6), Lyaghi r. Waiker (c), Marris ▼. 8iatejf (tf ), m to 
the fint bnnoh of the caie ; and that parol ef idenoe wad admiMible to 
shew that the eontraet wai not performed until the gnarantee wnegiren, 
BaUman r. PhiUip$ (#)i Shartnd$ ▼. Ckeik (f). 

BcsHi, & J. 

This caee eomet before the Conn open polnie ttMred at the trlaL It 
wai an action of a n n m i p fit npon a guarantee AgfieA by the defendant — 
[reads it}.-^It appeared in ertdeneei that npon the SOth of D^eeiniber, 
19S6, Rkfcard A* Havtlaad sent an order to the phrintMF for a eertain 
qnantity of aeed, which aaiosnted to £887. 58. 6d, and whnh, it was 
ptOTOd, wae] labeeqaently fnmkhed to the defondanl. About a month 
after thie order was senti the defendant gare the gnamntee npon which 
the action hae been brenglit The declaration contains three counts. 
The defendant pleaded the general issae» and there was a verdict for 
the phnntiff for the sum of jB887. Ss. 6d. Mr. Sierieant GreenM has 
reported thai three obfeetione were taken at the trial, bat counsel for 
the defendant hare confined themsettes to two of the objections: first, 
that there Is no consideration for the promiee npon the foce of the gna- 
rmtee; and secondly, that the guarantee was entire, and that the 
pluntiff was bound to delirer the retches as well as the seed ; and they 
having proved at the trial that the retches were not fomi8he4» the 
pkintiflF was not entitled to recover. As to the first objection, it is 
sttfllcient for ns to say, that there is enough to satisfy the Cbuft that the 
contract was executory, and, therefore, a good consideration for the 
defendant's promise. The second objection is founded npon the 
assumption that the contract for the seeds and the vetches was entire ; 
and if that were so, the argument on the part of the defendant would 
be irresistible. But upon a consideration of the language of the gua- 
rantee, and the terms of the contract, we conceive they constitute ^two 
distinct branches, one for the seed, the other for the vetches. In order 
to sustain this objection, the defendant's counsel were obliged to make 
the last words of the guarantee override the entire previous part of it, 
ahhoogh the role Is, to refer them to the neaet immediate antecedent ; 
and, independent of this, we find the two contracts wholly diflferent, 
one for payment in six months, the other for payment in three months. 
In this view of the caaOr and upon the authorities which have been cited 
for the plaintifiv we are of opinion that the verdict ought to stand. 

Rate discharged, with oosts. 



(a) 6 Bing. S44. 
(c) 6 BU. N.S. 1. 
(e) lA East, S7S. 



(6) 1 Bing. 316 ; 8. C. d Moo. 69. 

{4) 1 Holt. N. P. IM 
(/} 1 Ad.ftB.67; 8. C. Ner. & M. Ses. 
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Tkurtde^, Apnl 2^ 

PRACTICE^LIBERTY TO ISSUE NEW WRIT. 

Ii£YCB8TER and others v. Swbeny. 

Mr. Lanb applied to the Court for liberty to iesae a new writ of oapuu Liberty giren 

ad saHrfaeimdum, notwithstanding one had issued more than a year ^e^^^j ^f 

tinoe. It is not a year since the retnrn of the writ, and the practice ^^' «a* more 

of the two other Conrto is to aUow the writ to issue again, if it tZ th'e Im- 

be not a year sinoe the return* ^^ o' the for- 

mer one, vary* 
ing the former 

Court— We have no objection to granting your motion, although, Jf^^®*®^**^ 
lince the year 1821, long before Mr. Plnnket became Prothonotary, 
the practice of this Court has been, that the year shall run from the 
test of the writ. We will inquire as to the practice of the other Courto 
and make our rule in accordance,~A similar application W4S granted 
in another case. Motion granted. 

[A certificate has been procured from the other Courts, and it is 
expected that the practice will be here settled.] 



7%iir«fay, April 30I&. 

SETTINO ASIDE PftOCEEDIN6S-.PROSBCUTION FOR 

PERJURY. 

COMBRFORD V. BURKB. 

Mr. Macdonaoh moved to make absolute the conditional order of On satisfying 

the 17th of January ; and for the costs of the soFcral former motions, ^^ ^d'Jf^d^t 

and of the present application ; or, that the said conditional order, and was not serTed 

tbe proceedings thereon, that is, that the parliamentary appearance, and ^taMde^^Uhe 

all the subsequent proceedinirs had and taken in this case be set aside, and proceedings, 

^ ^ o including exe- 

cution (al- 
though otherwise regular, and though the defendant was thereby enabled to plead the late 
statute of limitations, a complete bar to the action). Although by a former order the 
costs of the proceedings were to abide the event of the prosecution of the process-serrer 
for perjury, the Court gave the costs to the defendant on motion, notwithstanding a coq« 
▼iction was not had on the prosecution. 

2 D 



V. 
DUHKB. 
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1840. that the alleged serrioe of the process be deemed a nollity, and the 

affidavit of the process-server be taken off the file to prosecote him for 

perjury ; or, that the proceedings be farther postponed antil after the 

next Assizes, and a farther trial of the process-server be had. The 

plaintiff has shewn no cause by affidavit. In parsaance of the order of the 

24tli January (a), there was a prosecution at the last Assises for the 

county of Mayo. The only defence attempted was, that another person 

was served in mistake for Mr. Burke. Mr. Burke was examined,and gave 

most satisfactory testimony that he was not served. The jury were in 

their room all night, and next day eleven of them told in open Court, 

that they were for a oonvictioa ; one aloae disagreedt but would not 

assign a reason. The day on which the writ wae alleged to have been 

served was within a few days of the defeadaat's action being barred by 

the statute of limitations. I, therefore, respectfolly press that all the 

proceedings shall be set aside, that we may not be deprivied of our [dea to 

any new action the plaintiff may commence. 

Mr. PUzffMom and Mr. R. Ireland^ who were present at the trial, 
were with Mr. Maedonoffh on the motion. 

Mr. Bakery eaniMy contended that the Court would not set aside the 
regular proceedings which had bean taken against the defendant, at 
least without another prosecution of the process-server. I hold in my 
hand writs issued against the defendant in 1837, and even so far back as 
1836, which shew that early proceedings were taken.— [Jo hnsoit, J., 
Are you willing on the part of the plaintiff to take an issue, service or 
not service ; under the cirenmstances that will decide the case ; as if the 
writ were served, and the minrita be with you, the judgment must 
stand ?] — On this being declined, Mr. Baker contended that even though 
the Court decided against his client on this motion they would not so vary 
their order of the 24th January, that ** the costs of the various pro- 
^ ceedings should abide the event of the prosecution" as to decide oa 
giving costs to the defendant. 

DOHEKTV, C. J. 

Is the Court to suspend its order to wait upon a succession of obstinate 
juries and abortive trials? It is just possible that your process-server 
is also a traitor, and has betrayed you. f do not think we are asked to 
vary onr former order in giving the defendant the costs* but to give to 
the spirit of it a liberal oonstraotion. 

Let the conditional order of the 1 7th January last be made absolute, 
with costs ; and let the plaintiff pay the costs of the several 

(tf) Antf, p. 87. 
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pioceediogs had in thii cR8e> porsiuuit to the aaid ooDditional 
order, and the order of the 24Ui of jMury last, and of this 
motioo. 

On a sabseqaent day Mr. MaadanagA applied for an order on the 
Officer to review his taxation. The order of the SOth April, directed 
that ** the plaintiff do pay the costs of the several proceedings had in 
** this cause, pursnaat to eoodttional order," && The Officer refuses 
to allow fu the costs of the orimlnal prosecntion* 

Mr. BakeTt conira^ contended that this was an apfdication not to 
review the taxation, but to enlarge the terms of the former order, and 
asked for the costs of tUs motion* 



184Q. 

COMBRFOUD 
«. 
BLAKE. 



Per €furi€tm* — We were not asked specifically to give these costs on 
the former motion, and, although the order may at first appear doubtful, 
yet it is not likely that we intended to include, unasked, such an im- 
portant matter in onr order. The motion might have been to give 
these costs if we intended by our order to do so, or if we did not, to 
rectify it. Another application may be made, but at the peril of the 
costs of the motion, and of this one, if nnsnocessful. 

Mr. Baker f after consulting his client, said he would rather forego the 
chance of costs than submit to the delay, therefore. 



Per Curiam^ 



No rule on this motion. 



Friday^ May 8M. 



PRACTICE— SUBSTITUTION OF SERVICE. 



Knipe v. O'Reilly. 



Mr. €. Hill moved to have the service of the eopios in this case 
deemed good service of the defendant. The affidavit of the process- 
setter states, that he went to the house of the defendant at Clonsilla, 
coonty of Meath, on the 14th of April, when defendant's steward 
refused him admittance. On the 16th he went again and used every 
exertion to serve defendant, hot without being able to do so. On the 
18th he wm again refused admittance by the steward. On the 22d he 
went in the disguise of a beggarman, and after being concealed some 
time, got into the hall, when the door was opened by the honsekeeper 



Service of a 
writ on defend- 
ant'* eenrant 
deemed good 
service of de- 
feodant-giving 
him notice by a 
letter through 
the post-office, 
inclosing the 
writ, although 
it was out of 
return. 
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at the laborers' dinner time. After tome delay, and leeing no proepeet 
of effecting a personal senrice, and fearing bodily harm, he left a copy 
of the writ with the said hoasekeeper, after which he was pnrsaed by 
a nomber of persons who came oat of the hoase. On the road he met 
defendant's post-boy, who told him that the defendant was secreted in 
his house to ar oid law process* 

Order :— Let a copy of the writ or process against the defendant 
be inclosed in a letter directed to the defendant, together with 
a copy of this order, and pat into the general post-office : and 
let the serrice of the said writ or process on defendant, ss 
mentioned in the plaintiff's affidavits, and an affidavit stating 
the sending a copy of sud writ or process directed to the defen- 
dant at his place of residence, be deemed good senrioe of said 
writ or process on the defendant, the same as if personally 
served on him; and let pUuntiff be at liberty to proceed 
thereon. 



Monday^ May 12A. 

Mr. HiU applied to amend the order of the 8th, stating that the writ 
was oat of retam, and that, therefore, the Officer most have made a 
mistake in making it oat, as service of the writ now would be oseless. 

Per Curiam* 

The order is qaite right, it is as notice that the copy of the writ is 
sent, and not as service* 



Friday, May SiL 



PRACTICE—SUBSTITUTION OF SERVICE. 



GlLLSSnS V. CUMMINO. 



Tbe Court re- 
fused to allow 
the gerrice of 
a writ on the 
agent here of 
a partj in 
France to be 
good Bervice of 
the party. If a 
sufficient at- 
tempt be un- 
micoessfully 
made, the 
Cottrt will as* 



Ma. Flanagan applied to the Coart that the service of a copy of 
the writ of scire facias upon William Atkins, Esq., the agent and re- 
prwentative of the conusor, at his residence in the county Cork, be 
deemed good service of the conusor. The conusor is in France, oat of 
the jurisdiction, and there is strong reason to believe that personal 
service will be impracticable. This Court granted a similar motion in 
the case of Happer v. Irwin (a). There the service of the widow of 
the conusor^ residing in Irdand, was deemed good service of the heir, 

(a) Sm^the, 165f 
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who was gone to America. Oar case is much stronger, for we are 
proceeding against the conusor himself. 

Mr. H, Smythe^ amictu cwtub^ cited a case of last Term where the 
Coort lefosed to sabstitnte ser?ice of a party in Belgium. 

ConRT.^Attempt a service of the party himself, and if you shew a 
difficulty we will then assist yon. 



1840. 



GILLESPIE 

V. 
CUMMINO. 



Note. — From the many ineffec« 
tual attempts to get service which 
i« not personal, deemed good, it 
would be well to consider when 
the circumstances are strong 
enoi^h to give a moral certainty 
of its being gianted. Here are 
three cases within a short period 
In one the service was allowed of 
the party in America, remote and 
difficult of access. Of the case 
in Belgium the Court remarked 



that there are regular packets ply- 
ins; constantly; and, from any thing 
which appeared to the contrary, 
the party in France might be situated 
so as to enable a personal service, 
with more facility than within a 
i%w miles of Dublin. The Court 
very distinctly intimated that if an 
attempt be made, and a sufficieni 
difficulty shewn, they will not be 
wanting in rendering assistance. 



Saturday^ May 9<&. 



PRACTICE— ENROLLING OLD JUDGMENT. 



Execators of MAKtm v. Heir and Ter-tenants of M'Causlano. 



On the 25th of January Mr. J. Brooke^ Q. C, with Mr. J. SheU^ 
applied for liberty to have a judgment of revival of Trinity 1823, 
against Charles Richardson, the acting executor of Marcus Langford 
M'Causiand, enrolled as of that Term. The original judgment was of 
Trinity 1808, by Samuel Martin against M. L. M'Cansland, for the 
penal sum of £400 Irish, besides costs. The conusor died in 1809, 
leaving the Rev. M« M'Causland his eldest son and heir«at-law. The 
affidavit of John Martin, eldest son and acting executor of the conusee, 
states, that pursuant to an order of this Court of June 1823, a fctre 
/ictaf issued against the executors of M.L. M'Causland, which he person- 
ally served on the said Charles Richardson, that the judgment was revived 
in jprinity Term 1823, that immediately a fieri facias issued against the 
said C. Richardson, to the sheriff of Londonderry, but no money was 
levied ; that the original debt of £'200 Irish, besides all interest from 
the entry of the judgment, and costs, are still justly due to deponent 



Judgment of 
reviyal of Tri- 
nit3rTerml828 
ordered to be 
now enrolled 
asofthatlerm 
although the 
originiQ plead- 
ings in id, fat 
are not forth- 
coming. 
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^^^^^^ to revive the said judgment against tbe heir and ter-tenants of the 

^^ conusor ; that the writ issued and was served upon them ; that he moved 

M^CAUSLAND ou the Said writ, and the several tenants pleaded, amongst other pleas, 

the statute of limitations. That being advised to procure a copy of 
said judgment of 1823, he went to the proper office, but could neither 
find any entry in the book, nor a judgment en the rolL That be found 
in the rule-book the rule to issue said xkre fadatf and the rule to 
plead thereto, and in the book in the Prothonotary's office that the 
stamp duty was paid for marking judgment. Also, in the seal*book an 
entry of said mirefaeku having been sealed on the 1 1th Jane, 1823, 
and also an entry of the writ of execution having been sealed 23d 
June, 1823; that he then searched the office of the eusioM breviumj but 
could not find the writ ; that he found entries in the office where the 
writ was prepared, also of the writ having issued, and jodgment having 
been marked. That he is very desirous to reply to the said pleas, 
which, he is advised, he cannot do without a copy of the said judgment. 

Mr. Z>. BitCausiand opposed the motion*on the preliminary groands 
of the present defendants not having been parties to the action of 1833, 
and that his clients, who pleaded the statute of limitations, would be 
deprived of its benefit if the motion were granted, and that Charles 
Richardson, the executor, was not served with the notiee of this motion. 
The motion was refused on the latter ground. 

On the 23d April the case was again mentioned. Richardson had 
been served in the interval, and searches made in all the Law Courts 
for revivals of judgments against the conusor, his heir |or ter-tenants, 
for upwards of twenty years, but not one could be found. Likewise 
for judgments re-docketted since June 1828: but tbe only one which 
could be found is the one in question, which was re-docketted in 1633. 
The Court granted a conditional order. 

This day Mr. 71 B. C. Smiih^ Q. C, came in to shew cause against 
the conditional order. 

Messrs. «/. Brooke^ Q. C, and J. SkeU^ contra^ cited — v. Spel-^ 
man (a), and the order made in that case. The error diere was of the 
Officer, and the Court shewed their anxiety to repair it. The order 
was such as to prevent any injury to the third person. See Mmriand v. 
Carry (6), Grant v. Hunt (c). ^ 

(a) 2 Lord Ken. 442. (b) 6 L. B. N. S. 99. 

(c) 1 L. B. N. S. 9. 
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Mr. M*Camlandf in re^y. — This motion has been argned as if it 1S40. 
were an application merdy to enrol a judgment nunc pro tunc^ bnt it ^'^^ 
goes moeh farther : it is, in effect to make op and sign a judgment after ^^ 

a lapse of serenteen years, and that too without a Testige of a record from bi^gausland 
which it can be done. The writ is lost, and there are not any pleadings in 
existence. This, I contend, with great respect, is not within your 
Lordship's jurisdiction. Not one precedent has been quoted to support 
an application such as this, which, alone, is sufficient to induce your 
Lordships to reject it. As to the case in Lard Kenyan^ s ReportSy the 
order was merely to bring the roll of a judgment into Court, not to 
make op the judgment ; and it must be presumed the pleadings were 
forthcoming, as nothing is stated to the contrar}'. These circumstances 
essentially distinguish that case from the present one, where the original 
pleadings are not forthcoming, WhUe v. WkUe (a). There was a mere 
clerical error, and there was something to identify the judgment of revival 
by. The limits of the jurisdiction of the Court are laid down in RoiL 
ilA208, 6. PI. 2. The same rule may be collected from Biadkamore*s 
Case{b)j and in this respect we find the following passage, which seems 
exactly in point :— ^ For it was resolved that in both cases, as well 
<< where the record becomes imperfect and erroneous by voluntary 
<< offence of the derk, as by his careless negligence, that it should be 
^ amended, for all is within this general word, misprision of the clerk ; 
** but if such part of the record which is so stolen, &c., or which appears 
*< not, cannot be supplied by the other parts of the record, nor by any 
** exemplification made of the record, then it cannot be amended." The 
statutes of amendment are only for clerical errors ; here there is a sub- 
stantial omission. Dunbar v. Hitckeoek (c). It is said that the incon- 
venience here arises from the neglect of the Officer, and on that ground 
the Court seem inclined to grant what is desired ; but there is no proof 
that the Officers did not do their duty ; and even if there were such 
neglect, LordMohun*s Case(d) shews that the Court would not make 
np a judgment in the absence of the necessary materials. As to the 
lapse of time. Flower v. Lord Bolingbrohe (e) is a strong case for us. 

DOHERTT, C.J. 

Substantially, this is the ordinary motion to enter a judgment, not 
exactly, in this case, nunc pro tune, but as of the time it ought to have 
been entered, which, by some fatality of our Officer, has not been 
properly entered. Even within these ten years, since I first sat upon 
this Bench, such motions have been of frequent occurrence. If the 

(a) 6 Law Beo. N. S. 397. (6) 8 Col^e, part 8. 

(0 6 Taan. 820. (d) 6 Mod. 59. 

(i*; 1 Strange, 639. 
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1840. Court be aalisfied that the party has done all that he had to do, 
~ and that there has been no n^lect in him, and that he has gone 
throngh all the regular stages, and paid the fees and the daty, if there 
'CAUSLAND ^^^ y>^T^ an omission or mistake in the office, it would be monstrous 
that he should be deprived of what may be of such importance to him 
hereafter. The party shews that all has been done here by the attorney 
anterior to enrolling the judgment ; but he has gone farther, and shewn 
that proceedings were taken as if the judgment were properly enrolled, 
and which could not have been done if it had not been properly 
entered. The party was thrown off his guard, until, by a seardiing 
iuFestigation, he found the mistake. Our order does not conflict with 
the authorities Mr. M*Cauiland has brought forward; we entirely 
agree with them as good in themselves, but those were cases where the 
neglect was of the attorney. If wp found that the case here was under 
similar drcnmstances, we should have been very careful how we acted* 
We do not pronounce upon the rights of the parties. I do not use too 
strong language, when I say that the party demands at our hands, ex 
debiiojtutUuB^ that we shall have this judgment enrolled. Disallow the 
cause shewn ; and when we make up our order, we will take care that no 
injury can be done to third persons, and frame one which will serve the 
passing purpose. 

Ordered, that the cause shewn be disallowed, and the order made 
absolute, and that said judgment be now enrolled as of Trinity 
Term, 1823, plaintiff to enter the rules on the scire facias in 
this cause de novo, and the costs of this motion to abide the 
event ; and if defendants think necessary to change the plead* 
ings, or any of them, and to plead anew, the costs of such new 
pleading, or change of the pleadings, shall also abide the event 
of this suit. And, by consent, it is ordered that such enrol- 
ment of said judgment shall not operate to the prejudice of any 
person who may, prior to the issuing of said scire faciaSf have 
bought for valuable consideration, the interest of said Marcus 
Langford M'Cansland in any lands or tenements of which he was 
at any time seised, or to the prejudice of any person who may 
have obtained a judgment, since Trinity Term, 1823,against said 
Marcus Langford M^Causland, or his executor, or his heir and 
terretenants. 
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Monday y May Wth. 

LfSASINO POWER— CONSTRUCTION-LEASE OF LIVES 

RENEWABLE FOR EVER. 

Smith v. Clarke. 

On a former day, the Conrt said this was a case of importeoce (reported ^^'^'i that a 

(miey p. 78), and desired to hear one counsel more on each side. hyes (other 

liyes than 
those in the 

Mr. Moore^ Q. C, for the defendant, repeated and pressed his former head lease, 

aifoments, admitting the lease to be good for the three existing lires, and ^^^^ renewa- 

entirely givinff np the point that the words *< consistent with their ^^^ for oyer), 

• . • . » i. . . . andacoyenant 

respectire interests therein refer to the persons, not to the tenures ; bat for perpetaal . 

insisting that the covenant for renewal is in effect a contract for a new y^j^^^'e^! ^ 

lease, which would be in reversion ; and also, that the absence of a clause tion of a power 

of re-entry invalidated the lease. ^^^ tenants 

for life, to «de- 

^ m -.- niise cr lease 

Mr. SndAj Q. C, ooiilraw— Mr. Moar^s argument would go to prove, for any term 

that even if the words " consistent with their respective interests" were ^jy^*^^' ^ 

not in the power, although, as he admits, a lease for 10,000 years might consistent with 

be made of the fee-farm hnds, a lease of lives renewable for ever wf int^ta ^' 

could not. But, as the words are there, I will get rid of the argu- therein, to 

ment at first advanced by Mr. Holmes^ that they are applicable to the pisr- possession and 

sons, not to the tenures. That would render the power wholly inope- ^?^ ^° &I^'* 

rative^ 1 Sug* on Powers^ 522, referring to HeU v. Green (a). Maun* 

M V. RuueU^^ a strong case, not reported, shews that the tenant 

(a) a Ro. Ahr. 261. 



* T%e Rmorier hoe been favored with a note t^ the following important 
cast by Mr, Napier .*— 

LAW EXCHEQUER, Nov. 26th, 1823. 

BZCBPTIOMS TO TSRDICT— A88I0NEB OF LB88BS — INTBBB8T. 

MaunseU v. Russell. 



This case came before the Conrt 
on a bill of exceptions to a charge 
of Burton, J., at the Limerick 
Sommer Assizes, 1823, who di- 
rected a verdict for the plaintiff. 
It was an action of covenant by 
plaintiff, as reversioner, against 
defendant, as assignee of lessee. 

Defendant pleaded, first, nan est 
faeium : secondly, t)tat she was not 
assignee. On the first, the defen- 
dant relied on a variance, but it not 



having been stated in the bill of ex- ^m assignee 

ceptions, was overruled. Hw *d^iISl 

[M'Clelland, B., stated that thelandJto 

the Court of Error had decided, tnistees, in 

that in such a case the variance ^"^^^^.'/ 

should be specifically stated in the Temai^J^ ' 

bill of exceptions.] oyer for the 

On the second issue, the facts whole of his 

were these :— The lease was for ^^^^^ ^j^^» 

lives, and the interest of the lessee ^^ assignee 

vested in one Russell, who was of the testo- 

admitted to have been assignee of ^'''* entire in- 
terest. 

2 B 
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for life under a settlement tepretentB tlM entire estate. The words 
" consistent,*' &c. are to prevent him with a term for years giving a 
freehold lease. Again» it is said the tenant for lifis may make a. laase 
for 10,000 years of the fee-form landi» hut he cannot make a lease for 
lives renewable for ever, for such wonld be a lease in reversion ; and 
it is compared to a lease, and a covenant t» make a new lease at the 
expiration of the, first. But is not our case quite different? The 
second lease would be an entirely new instrument ; and soid» aalJhority 
should be shewn that a lease for lives renewable fqr ever is, in sobm 
respects, a lease in possession, and in some, infiUuro. The renewal is 
a graft on the original lease. Long v. JRankin («). The lease tbere 
was one ler both lives and years. Chief jHAttoe Abbetty ia the Jiidg* 
meat, p. 540, says, that the effeot of leases in Ireland, ior livea and 
years coaonrfent, is aaalogoua to that ia England for lives^ aad yearaat 
the expiration of the lives, aad that powers are to be oeosttued with 
reference t» th# custom of the country ia which they are used : that caaa 
proves that such a lease is not in reversion. As t» the geoAral ^ff?T^ftg 
of the Courts in England respecting what may be called unlimited 



(a) 3 Sug. on Powen, 539. 
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the lessee. Russell, by his will, 
devised the lands to trustees, in 
trust for his wife (defendant), for 
life, remainder over, for the whole 
of testators interest, and died. 
Upon this, it was contended, for 
the defendant, that she was not as- 
signee of Russeirs entire interest 
Mr. O'Connell and Mr. Cooper 
argued fur the defendant, that te- 
nant />urrte, making a conveyance 
pur autre fpte, is a lease, and not 
an assignment. Secondly, that 
to be liable as assignee, the whole 
interest should vest in the defend- 
ant, and referred t(i Co. Lilt. 42, a ; 

1 Prest Ahslr, 352; Hughes v. 
Howliriy K.B.; PouUney v. Holmes^ 
Str. 405; Crusoe v. Bugby^ 3 Wils. 
2S4; Kinnersley v. Orpe^ DougL 
56 ; ilolford v. Hatch, Dougl. 1 83 ; 

2 RolL Abr. 497, PL 8. 

Mr. BUickburne and Mr. /?. W, 
Greene^ fur the plaintiff, contend- 
ed, that as the whole estate of Rus- 
sell passed to the trustees, the 
defendant look the entire inte- 
rest to enjoy it during lier life. 
Thus, that she had not a limited 



estate in the entire interest, and 
carved oat of it, but tlie entire in- 
terest for a Umiled time. AotliO" 
rities cited for plaintiff: — Palmer 
V. Edwards. Dougl. 1 87, per Bnller, 
J. ; Isherwood v. OldknoWy 3 B^f . & 
S. 382; Co.Litt 46,a, 49 a, 148,a; 
Derisleg v. Custanee, 4 T. R. 75 ; 
Moorey 93, PL2S0 : Sh^fp. Touch, 
by Preston, 199 ; Co. LitL 385, a; 
Randal v. Brown, cited in 5 Rep. 97. 
Vide Glib, on Ten, 84, 85, 98 ; 2 
Inst, 505 ; Sherewood v. NamnM^ 
1 Leon. 252. 

The Court admitted that there 
was not any authority exactly upon 
the point, but decided in faver of 
the plaintiff, chiefly on the ground 
of the analogy of cases of warranty 
put in Co, Liu. 385. They also 
were of opinion that this did not at 
all interfere with the decision in 
Hvghes v. Howlin. Vide Piffker 
V. Litcott, Bridg. 376 ; Averili v. 
Holmes, cited in Peakes Eviden^e^ 
which case appears to be that of an 
equitable estate in the assig^ee» aa 
is manifest from the context. 
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powersi tSuff^im Powen^ S6d-B-4, and tiio cases there referred to. In 
fbl&of r. Tijsfer (a), referred to by Sir fi. Sogden in Mushrry v. Chin^ 
iiery(6), lie snya, **Tliat Courts ha?e been often misspending theh: 
** lime in eeekkig lo introdnoe qualifications where parties ha^e nsed 
* genera! expressions, and not taken the tronble to explain the intention 
** to oae them in the restrii^ed sense." Again, Mr. Mo&n argues that from 
tlie terms of tliis power, It appears the settler did not intend to antfaorise 
leasee of lives renewable for ever : bat when your Lordships are called 
vn to oonstrue aocerding to the intention of a party, when we know that 
sndi leases were constantly nsed in Ireland at the date of the settle- 
ment, and where it is conceded Aat a lease for ten thousand years 
might be naade of the fee farm lands, if the Court be satisfied that 
the words *' consistent with their interests" refer to the tennre, 
will it not hear in mind that leases for lives renewable lor ever 
were the prevailing practice at the date of the settlement? They 
were introduced very mnch for the purpose of preserving the un<* 
donbted evidenoe of title, by the tenant having dealings from time 
to time with the landlord, and to avoid the great inconvenience of 
long leases. Now, as to whether, in point of law, the renewal he a now 
lease, conetandy only a label is added, not containing any covenant^ 
Suppose, hi a case like ours, lires were added in a label, by what action 
eoold the rent be reeovered ? Covenant, making profbrt of the deed, 
and averring that the life was added by a label, a demurrer woald not 
hold against that ; and So thought Judge Burton in t Hud. 4* ^' 3^^* 
It could not be contended that the covenant in the original lease was 
at an end. Lord OniOamore uniformly held, at the law side of the 
Exchequer, and it has always been the opinion of the Bar, that the ori- 
ginal lease, wiUi the new lives added, is a continuing lease. If the new 
life be named within the six months, and every condition be critically 
complied with, the lease is good at law as a continuing lease, by 
enlargement at common law. Jadt v. Reilly (c), and dictum of Bur- 
ton, J., p. 306, and the able note of Mr. £rtid!Mm.»-[DoHBRTy, C. J. 
We are now fur the first time called on, without authority, to refuse 
the power, and say that this is a lease in reversion.]— * Possibly, if there 
be only one part of the lease, and the landlord, whose it is, says, yon 
shaH not indorse on my lease, the tenant may be driven to equity ; but 
if he assent, and all be done, whether by label or indorsement, and that be 
good, what is the difference if a new lease in form be made ? Is our free- 
hold power to be limited, and our chattel unlimited ? In Lord Staf' 
fordi Case(d)y the doctrine of enlargement is laid down.— [Doherty,. 
C. J. Even if you cannot get an express authority on that point, the 



t840. 

SMITH 

V. 



(a) Skinner, 427. 
<r) 2 Hud. & B. 306. 



(bj Lloyd & G. Temp. S. 225. 
(d'j 8 Rep. and 2 Hud. & Br. 307, note. 
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receiFed intention of the profession will go a good way with as when 
going on the opinion of the party.] — Jast so : bnt perhaps that it anoe- 
eessary. As to renewal fines, TuihiUT.Adam§(m(a). The meaning 
is, that yon shall not s^ll pro tanto. The only remaining obserration of 
Mr. Moore is as to the danse of re*entry, that there may be six months, 
or six years, in some cases, when, by all the lives dropping together, 
the remainder-man may be without any instnitient to recover hia rent. 
But such a case is not to be presumed. The danse is introdnced solely 
becaose a life is to be added on failure of each former one, and the effect 
of the statute law in Ireland is to put the danse into every lease. Atkins 
T. Sealy (6). In the case supposed, the tenant for life should bring his 
ejectment on the title. The moment the third life is gone, the doctrine 
of enlargement ceases for the tenant; and if he file his bill, he moat pay 
every shilling of fines before he can get relief. That the lease for three 
lives is good is admitted, and it must be fed out of the equitable interest 
of the settlor, which was the very ease in Hacketi v. H6lHni(c). As to 
the meaning of the words estate or interest, Langley v. Langley (d), a 
case of great authority, that they mean the legal or equitable estate ; 
Orpen v. Moore (e). The moment it is proved that it is the equitable 
estate or interest which is to feed the case, that moment our question is 
settled. The settlor has the legal estate for three lives, and an equitable 
interest amounting to a perpetuity, and the lease is consistent with the 
interest he had. There is not any case so misunderstood as OBrien t« 
Chrier$on(fJ, The grounds upon which the lease there was objeeted 
to were, that an advance of money was made on the same day with the 
lease, and that the lands were not let at the best rent. Lord Manners 
had no reference to this question, and the omission of the able ooonsel 
engaged to remark the point, is a strong opinioui for us, that they felt 
unable to sustain it 



CERTIFICATE. 

This case has been argued before us by counsel, and we are of opi- 
nion that the indenture of lease and release, bearing date the 10th day 
of November, 1783, and the covenant for the renewal thereof therein 
contained, are warranted by the leasing power contained in the inden- 
ture of marriage settiement, bearing date the 26th day of Jane, 1781, 
executed on the intermarriage of Thomas Palmer and Mary Palmer. 
Dated this 22d day of May, 1840. 

John Dobertt. 

Wm. Johnson. 

Robert Torrens. 

N. Ball. 



(«) 3 L. R. N. S. 166. 

{e) 1 Jones, 288. 

H ^ Lftw B«c. N. S. 349. 



<6) Alo. & N. 8S3, 365. 

id) Lloyd & G. Temp. P. 361. 

Cr; 2 B. & B. 323« 
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7\ieM%, May l^ik. 

PRACTICE— TIME TO PLEAD ALLOWED. 

Dickson and another v. Gbrty and others. 

Mr. Sproule asked to be allowed one or two additional days to rejoin to ^™« ^ rejoin 
the replication in this case. This is the last day to rejoin. Notice has not (though notice 

been served on the other side, but the circumstances are peculiar. The ^^^ applica- 

' ^ , tion waa not 

action is about a right of way. The yenue is Cavan, therefore a trial giren), nailer 
cannot be had until next assizes. The declaration was filed on the last ^^1^^,* 
day for declaring in Hilary Term ; the pleas were put in within the 
proper time, and the replication was not filed until last Friday. A 
copy of it was ordered on Saturday morning, and not gotten until Mon- 
day night, and the replication contains 42 sheets. 

Court. — We will enlarge the time until to-morrow, and let a notice 
be served to-night, saying that it is by leave of the Court you do so, and 
that you will move to-morrow for further time. 

[Note. — It was not necessary to apply again, as the replication was 
ready before morning.] ' 



Tuesday, May I2ih. 

PRACTICE— LIBERTY TO PROCEED. 

Dalt, Administratrix of Daly, v. Kelly. 

Mr. R. Daly moved for liberty to proceed in four scire faeiaa, giving Liberty ffiven 

one Term's notice, notwithstanding issue being joined more than six ter^![^t joined 

years. The plaintiflP has been a very poor person, but has lately got °^^^® ^^ "^^ 
means to enable her to proceed. 

Mr. Cloeey contra. — The affidavit for the plaintiflP is made by her 
attorney, whereas it should be by herself, an administratrix, alleg- 
ing poverty for the delay ; besides, the affidavit does not state that 
there were not Rssets.^- [Court. A slight reason is enough to let the 
party in.]— At all events, my client is to be freed from the terms 
which were imposed upon him formerly, t. e. that his only plea should 
be payment, and that he should give evidence of actual payments, and 
that he should not plead the late statute of limitations. 
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Court. — Mr. Daly wiH rwnit the special terms in whicheFer of the 
cases they were imposed, and the defendant to have costs of this motion 

in the same. 

Application granted. 



Wednesday, May 13M. 



PRACTICE— DISCHARGING NOTICE— COSTS. 



Latkd v. Laird. 



_, , ^ , Mr. R. Roylav applied to <fischaive the plaiQiiflrs notice of motion in 

The defendant , '^^ or 

is entitled, on this case. 

the last day of 

Term, to dis- ^ ^ ^ 

charge plain- CouRT. — The notice IS net in eur list. You are eaiitled to diacfaaige 

modon^ with '^ ^^^ costs, as it is the last day of Term. If it were not, your course 

costs, it not wonki he, to wt it la the list, and more to discharc« it with costs. 

being in the 

list. Notioe discharged, with costs. 



Note. — The rnle of the Common 
Plea8,mentionedin Steward sFortM^ 
967, 3d edit, «< That in actions 
*' apon the case, trespass for goods, 
*' assault or imprisonment, arising 
**in any county, be held in the 



** proper counties, unless they arive 
" where Justices of Nin Rriu» do 
'* seldom come," is obsolete, as 
the Justices go equally often to 
erery Assises. WeU'v.M^CldUmd^ 
Smy the*8 R. 286. 



Challenge to 
the array, be- 
canae the ju- 
rors in thii 
caae, or any of 
them, were not 
summoned to 
serve upon the 
said Junr six 
days before the 
day named for 
trial'oyerrulad. 



SITTINGS AFTER EASTER TERM. 

Coram Doherty, C. J. 

rifM%, Uay 19<&. 

PRACTICE— FSA7KJB FACIAS^HABEAS CORPORA 
JURATORUM-^CHALLENQE TO THB ARRAY. 

Keooh v. Walker. 

Mr. Macdqkaqb. and Mr. Jf. Murphy^ for the defendant, befbie ike 
jory w«re sworn in this case, tendered a challenge to the array, declin- 
ing to aUow the cause to be tried by the same jury who had tried oCJwr 
pierieus oBses. 

Mr. W€Sit Q*C.» objected that the challeage was too late^ the jury 
in the box having been sworn, opon the first case tried, to try every 
case for trial during the Sittings in this Court. 
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Tli#Cansr JusTicKovecrnUd th« obi^ctieny as soab aoosne waa 
adopted mnlj for oonvenieiiGa, but did not bkid Ibe defeadant) naleaa 
apoo cooaaot- He was thersfore ai liberty to insisl tiMt the jiMry 
thmdd be swora ia hisparticalar easeh and to- ebalknge ibe array if he* 
tbaygbt J&L 

Mr. Macdona^ then pot in a cbaUenge lo tbe array m the&U<^win|P 
tarsi&:-i~^ Because tbat six days before the said, ^tc, in tbe year last 
^ aforeaaii^ tbe said jarois, so impaneUed as aforesaid^ were aot, nor wae 
any of theas, nor aay juror of the coooty of the city aforesaid, som<- 
nM>aed to serre opon tbe said jwy* in the said Conrt af Nin Prkm at 
" the said, &e., for the trial of any isane theiern, by yirtoe or ia porsa* 
''ance of any writ of vmiirefimUu^ habeas ^otfpora juPtUorutu^ er other 
^ writt or order In that behalf made or provided, &&; aad this tbe said, 
**ha^ is ready lo Yorify,. Ice Wbereupoa ha prayeth jivlgiaAat, and 
*' that the said panel may be qoaabed." 



ISM. 



u 



M 



Mr. FFai^ Q. C^ fw the plaiatiff^ replied (ore itmUf by eeoseotr it 
beiiig agreed that thi» pleadings might be afterwards focnally pat ia)^ 
that there was another distringas lodged with the sberifs, and that the 
jorors were aonraoned theceen six days, lie., and that these jarers wera 
tbe sanvBjarocs named in the distnstgas lodged in tibia case^ and wera 
in attendance ready to be sworn. 

Mjv Maedattagh deouixred to this replieatioR, and* in anppart <if the 
demarrer, read the defendants plea, hy which it appeared that net a 
jaror had been sammoned for this individual ease, lie then laid dowa 
what was the old practise respecting samaiening javors preinaaa to the 
hae Jury Asl^ the S |c 4 W. 4^ e. 9U and shewed that euh of tbe 
JBCors shoold be sununoned skc days at least before tbe dai^ oa wbteh he 
is to attend by the iSth sestioDb If this enactment be aot cemplied 
witb« it ia tbe defooU of the plaintift not of the sheriff. Now, can it 
beheld (with reference to anttfoedent sections), that this positive enaet* 
meat ca» be disregarded, if a solitary duitinga»r9wsk the sheriff ? The 
nonrs ia the first process ; it dees not contain a daosa of Nisi Prinsu 
The first procoia in which it appears is the distringas jtnraiatesm There 
were two decisions ia laraUad bearing on this qoestioa^ oae on tbe 
North l£ast Ciacoit, QiUmpis v. Cuming (a) \ the cbaUenge induded 
tbe negation of any distringas. The other, Waiitrs v. Hnghss^b)^ 
omitted, the words, iu tbe challenge, '* or on- any jury on any eaaae ia 
^' the said Court of Nisi Prius at the said Assizes." That case, which 
was at the Sittings in tbe Exchequer after last Term, went a step fer« 




(a) Ant€j p. 28. 



(L) See post. 
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ther tlwa OUUtpU r. Cuming, and in both catat the challenge was 
allowed. There was a recent cate in Eiiglandi RegerB r. SmUk (a), 
opon a writ of error. The error assigned Was, that the diMiringoM was 
not, at the retarn thereof, or on any other day or time whatsoerer, 
retamed by the sheriff of, Sec., nor was there any panel of the names, 
&c,'retarned, &c, annexed thereto; and the error was held well assigned. 
In the case here, any retarn by the sheriff wonld be a false one, and 
shall no return, as in Rogers y. Smithy be held bad, and a false one 
good ? Bat here, in fact, the sheriff ooold not return, and he has not 
summoned a single man to attend on this jury. The not doing so has 
been deemed error, and not amended by 18 fi/£r. c 14, Bacon*s Ab. 
at Amemimenif B,(b). The want of a retarn npon a venire JaeUu^ 
habeas corpora, or disiring€Uf is cured after rerdict, by the 21 Jae. 1, 
** so as a panel of the names of jurors be returned and annexed to the 
^ said writ," but here there is no paneL In Rogers r. Smithj the Chief 
Justice gare judgment, and said that the 18 EUz. c. 14, relates to writs 
of mesne process, not to jury process ; and also that the statute of James 
does not cure the want of a distringas, unless there be a panel ; and in 
that case, as in this, there was none. Holduworth ▼• Prodor (r), and 
Crowder r. Rooks (d), are two Tory strong cases; and CharhUm r. 
Bur/!u(e) was a case in England upon the same statute. There, a 
neglect in the plaintiff to send the jury process in time to the sheriff, 
was held to put him out of Court. Would it occur to your Lordship 
that you could fine a single juror here ? They were not summoned for 
this case, and are therefore discharged. In Oittespie t. Cuming^ Baron 
Pbnnbfathbr expressly aroided giving an opinion on this point, 
although he entered fully on the act of parliament ; and in the other 
case in the Exchequer, other distringasses had been delivered* But I 
think this point was not raised, therefore I cannot cite it for me, 
but certainly it is not against me. It is now for the first time before 
the Court. — [Reads note, p. 798 ChUig's Oeneral PraeHee, toL S, con- 
taining the form of writs, fcc.] —The writ in this Court, similar to 
the distringas, is called habeas corpora jfairalonfiii.— [Cbibf Justicb. 
Does it not strike you, that there is a great difference made from the 
old law, by the very act of pariiament you are citing?^ — In no way did 
it alter the strict regularity of the proceedings. — [Chibf Josticb. If 
there be one hundred cases for trial, you would say that there must be 
one hundred summonses to each juror.] — I think the statute aaya so. 
If one would do for all, it wonld supersede the sheriff's duty, and be a 
gross fraud on suitors, who are obliged to pay large fees. He would 



(») 1 Aaoi. & El. m. 

(r) Cro. Jae. 188. 



(O Vol.1, 7ed.p. I9r. 
{d) S Wil. 144. 



(«) 1 M. & S. 450. 
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then have but to suminon a jury for the case between A. B. and C. D., 
and they mast do for every case — [reads writ]. The writ would be a 
useless expense, and the statute have gone farther than it need. 

Mr. J. B. Weiit Q. C^cojitra. — I was not prepared for this, but, I think, 
I recollect enough to satisfy your Lordship that the challenge must be 
overraled ; it does not touch the ease. The first case I will dispose of 
is CkarlUm r. BurfiU (a) ; there the party failed entirely, because he 
did not cause the distringas to be issued in time to enable the sheriff 
to summon the jurors. The next is Crawder ▼. Ro<^ (6), in which the 
record of niti prius, habsoi corpora^ and juriUa^ were all made op for 
trial at a certain Sitting ; but the cause not coming on to be tried at that 
day, the plaintiff's attorney ought to have altered the record for a future 
day of Sitting, but not having done so, and a trial being had at a future 
day, it was held to have been coram non judiee. Buckle v. Scarth (c), 
is the next case : no return appeared upon the habeas corpora^ so that it 
was " aUmm hrtvs^* and the omission was held to be error. In Beck' 
fiapi V. Byt (d)t there was no return to the venire or distringas, and a 
judgment, which had been obtained, was thereupon stayed. The last 
case in Mr. MacdonagKs books is Holdesworth v. Proctor (e) ; the 
sheriff's name was omitted on the distringas, and it was held not 
amendable. It comes to the short point that there was no distringas at 
all. Now, the cases more near the principal one are Gillespie v. Cum' 
ming, which was precisely on the same point; and although the fact was 
that not a distringtts had been delivered in time, the able counsel who 
were concerned had to consider how to take advantage of the defect, 
for they did not not think it sufficient to aver that the distringas was 
not in time in that individual case ; but, as is laid down in Stewards 
Forms, p. 1592, that not one distringas had been delivered in time in 
any one case, believing that if it had, it would be good for all. That 
case came before the Exchequer, on a motion, the Court from which 
the record went. The judgment was confirmed that the challenge was 
good, Baron Pennefathbk saying, " I am aware that, in practice, it 
" frequently happens that distringases are delivered to the sheriff but a 
^ very short time before the Assizes ; but then, in such cases, some one 
" distringas having been delivered in time, the sheriff acts upon it, and 
"summons the entire panel; he summons them to attend the Assises 
" generally, the act of parliament enacting that the same panel shall try all 
'* the issues at the same Assiases. There is, therefore, in such cases, a re- 
" gular summons of the entire panel, and the jurors are summoned for 
" every case." The other case is Waters v. Hughes. Mr. Macdonagh has 



1840. 



KEOGH 
WALKER. 



(a) 1 M. & S. 450. 
(e) ) Rolle'i Rep. 295. 



{e) Cro. Jac. 188. 



(A)2 Wil. 144. 
{d) Cro, Eliz. 68r, 
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already «tiit0d what jlhe ishaUengje was. The Oai vv Baaon, before whom 
the ^me eame, went into Chamber where two of the >Baron8 (Pshnc- 
FATHER and Richards) wefe, to eonenlt with them at to what he ahoold 
do. He oame back, saying, that the challenge mast he allowed, bat 
offering the plaintiff an issae to try whether any ono jury had been 
sammoned in time, premming that if a jury had tbeen aammoned in 
time under any one dUfringai^ it woold he good for all. Bj the 19th 
aedion of the aot» the sheriff is boond to re^qniithe eame «amea in the 
pan^l -aiuieMd to.nvery.vMitre fwAoM^ for all the iaaoes at eaoh Aasiaes 
or Sessions ; and hi ^ eoqelosion of the J 8th section, it doescoot direct 
that he shall iommon .eftsh jiyror for.oaoh eaae^ which might oblige him 
needlessly to send 3600, or im infinite nnnber of aommoBaei. 



DOHERTT, C. J. 

I will hear yon Mr. Murphy in reply, if yon wiih, bntithe difficolty 
is to meet that last case, which I take to be a doeisionrof jdie fall Conrt 
of Exchequer. I haTO |io hesitation in oTermling the eh^Uenge ; indeed 
I feel bound by that decision, ei en if I bad mosie diftdenee tlwn I haTe 
in myself. CMUi^o oremled. 
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EXCHEQUER OF PLEAS. 

ManA^, ike Uh, Wedmak^^ ike 6tf» and Tuaadayi the I2ih Nob. 1839. 

TITHB C0MPaSIT10N~2 & 3 FF. 4, a 1 19— EVIDENCE— 

A88IQNMBNT-*SURaENDER« 

Lord Shannon v. Stouohton. 

This was an- aolion 'Of debt fbr the reooTory of tithe compoaitioD, claimed The preeump- 
by the plaintiff as lay impropriator of a parish oaUed Kilpatrick, in the d^t^UabUi^ 
Goonty of Cork. The declaration contained seven conntSy charging the ^ tithe oompo- 
defendaot asocoopier and as owner of the first interest greater than a from'^"^ 
tenaney froM year to year, Plea-«JVi7 debei. JJ«Jj>n of the 

Attbetrial» which took place before Mr. Sergeant Greene^ at the rebutted by the 



Spring^ Asaiaea for the eonoty of CJork, in 18S8» the plaintiff gave in J^**^~ntiff^/ 
~"* the oerlificflite and applotment made by a Commissioner ap- ^tnen, the 



pointed nnder th6$2 ft 3 ^. 4, c 119, and proved the hand- writing of the decant 
the Conimissionep thereto, and his having acted in that capacity. Plaintiff ^^ ^®'® ^*^ 
also proved sobm proceedings before the Privy Council, confirming the standing lease, 
certificate on a[)|>ML Phuntiff 's counsel having stated that the lands of d^t^^lid^^en^ 
Gorti^rennan, on which an annual sum of £28. lis. ll^d. had been teredinto pos- 
applotted, were those for which it was sought to charge the defendant, land npon a pa- 
produced, as a witness, Henry Supple, who stated that ** Jie was agent ^o^ "un-ender, 
'* to the defendant, and managed his ('Ork property ; that the lands of instrnment in 
" Gurtagrennan were the property of the defendant, and were in the defen£nt^ un- 
'^ parish of Kilpatrick, and that some part of the said lands were in lease ^er such cir- 
<* within the last year. It was all in lease in September tlien last ( 1837). not falling ' 
" The lease of the demesne was surrendered in September, 1837. Mr. ^^^° ^i^^r 

of the excep- 

'* Sheaa lands were in lease, but^the place was given up in last Septem- tions contained 
'<ber (1837> Witness, as agent to the defendant, received the rents lecdon^irf^dieQ 
**of all the lands not in the defendant's possession. Sir Robert Travers & 3 fF. 4, c. 
'*got a lease of the entire of Gurtagrennan from the defendant twelve ther tenut^^' 
^ years ago, and Shea got an assignment of the lease from him, and held ^™ ^^^ ^ 
^ under it until last September. Sir Eobert Travers is dead. That wiu/within 
^ lease was a lease of the whole of Gurtagrennan. It was for one life that'act!"^^ ^^ 
" or twenty-one years, being the only term the defendant can give in 
" the county of Cork. Gurtagrennan remained unlet until the 25tb of 
''March last' (1838)^ Thero is no lease now. Did not know of any 
"lease to Shea or his father in 1834, Oa the 18th of September lasi^ 
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SHANNON 

r. 

STOUaUTON. 



*^ Lnke Shea earrendered. Defendant haa been in postession of the 
" house and demesne since. The demesne is about 120 acres." On hb 
cross-examination, this witness stated, ** that he nerer heard of a sur- 
** render in writing of the lease which had been made to Sir Robert 
** Tracers. What the witness called a surrender was the giring up the 
" lease and the possession, but there was not any writing wbaterer.*' 

The next witness, Edmond M'Datiiel, proved that he had been a 
yearly tenant to Mr. Shea of a part of the lands ; that the defendant was 
now his landlord ; and that he paid his last September rent to Mr. 
Supple. Counsel for the defendant haying then admitted that all the lands 
in respect of which the tithe composition was claimed in this action, had 
been and were, before, and at, and since the time this action was brooght, 
held by persons holding in the same manner as Edmond M^Daniel, 
plaintiff closed his case. 

Counsel for the defendant thereupon required the learned Judge to 
non-snit the plaintiff, or direct the Jury, if they believed the evidence, 
to find for the defendant, for the following reasons, amongst others : — 
Because it appeared in evidence that the first estate or interest in the lands 
of Gurtagrennan greater than a tenancy from year to year had been and 
was, before and at the time the action was commenced, and also before and 
at the time when the tithe composition (for the recovery of which this 
action was brought) accrued due, vested in the assignee or personal 
representative of the said Sir Robert Travers, under the lease men- 
tioned in the evidence of the said Henry Snpple, and not in the defend- 
ant ; and that there was not any sufficient evidence that the interest in 
the term demised by the said lease had been or was surrendered or as- 
signed to the defendant. On the part of the plaintiff, it was insisted, in 
reply, that the defendant's possession of the said lands, and his receipt of 
the rents thereout, was sufficient evidence to chaige him as the assignee 
of the term so demised to Sir R. Travers. His Lordship refused to non- 
suit the plaintiff, or to direct the Jury as required by the defendant's 
counsel ; but declared his opinion, that the possession of the defendant, 
and his receipt of rent, were sufficient to charge the defendant as 
assignee of the term. 

Counsel for the defendant then offered to go into evidence, to shew 
that, previous to the composition, the lay rectory was not in the Earl of 
Shannon, but in the Duke of Devonshire ; but this evidence the learned 
Judge refused to admit, on the authority of Ashe v* Locke (o), no con- 
flicting certificate or appeal by any other tithe-owner appearing. 

They then offered to prove, that for twenty years preceding the date 
of the certificate, no tithes had been paid in the parish ; and that prior 
to that period, efforts by legal proceedings, to recover tithe, had been 



(a) Crawf. & Dix, Ab. N. C.19; gince reported, 1 Jones, 11. 
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made hj the persons ander whom the plaintiiBF claimed, bat that the 
tithes then claimed were withheld by the parishioners, who denied the 
title of those persons to demand or recover them, and that these pro- 
ceedings were abandoned ; bat this evidence the learned Judge refused 
to receive, on the authority of Lord Shannon v. Hodder (a). 

His Lordship charged the Jury, that the defendant's possession of the 
said lands, as appeared upon the evidence of Henry Supple, was suffi- 
cient to establish the defendant's liability for the composition for tithes 
payable in respect of the lands compi ised in the lease, mentioned by 
Supple in his evidence, and directed the Jury to find a verdict for the 
plaintiff ; upon which, counsel for the defendant insisted that there was 
evidence to go to the Jury to repel any inference arising from the 
defendant's possession of the said lands that the interest in the said 
term was vested by assigpnment in the defendant ; and further, that his 
Lordship was bound to leave it to the Jury, npon the evidence, to say 
whether there was, in fact, any such assignment. His Lordship re- 
fused to leave this question to the Jury, but told them that, in his opi- 
nion, the matters given in evidence on the part of the plaintiff entitled 
him to a verdict. The Jury accordingly found for the plaintiff for 
£2a lis. 3d. 

A bill of exceptions having been taken upon all the above objections 
made by the defendant, the case now came on to be argued ; the defend- 
ant's counsel declining to argue those points which had been decided 
by this Court in the cases of Lord Shannon v. Hodder and AsJie v. 
LodnCf but reserving to themselves the right of relying on them in 
the Court of Error, in case of an appeal. 



1839. 



LORD 
SHANNON 
V. 
STOUOHTON. 



Mr. Matey ^ for the defendant. — By the 34th section of the 4 G, 4, 
c 99, the liability for tithe composition was annexed to the occupation 
of the land ; but by the 12th section of the 2 & 3 W. 4, c. 119,* where 



{a) See this case stated in the note, post^ p. 233. 



• The a & 3 fF. 4, c. 119, sec. 12^ enacts— 
" That no person holding or occupying land in Ireland as tenant at will or tenant from 
^' year to year, or having uiy lesser estate or interest therein, shall be liable to the 
'* payment of any sum or sums of money accruing due and payable after the first day of 
" NoTember, 1833. on account of any composition for tithes chargeable, or which may 
^^ become chargeable on such land ; and the person who shall have in such land the 
^^ first estate OT interest greater than such tenancy from year to year, shall be and be- 
'' come, for and during the continuance of such estate or interest, liable to the pay- 
^^ ment of the composition from such first day of November, 1833, and thenceforth 
'* from time to time accruing due and payable in respect of such land ; and upon the ex- 
^^piration, surrender, forfeiture, or other determination of such first estate or interest 
^' greater than a tenancy from year to year as aforesaid, the person having the next 
** estate or interest in such land greater than such estate as aforesaid, shall be and 
*^ become, for and during the continuance of such estate or interest, liable to the pay- 
** ment of such composition as aforesaid ; and so on the liability to the payment of such 
^* composition attaching and deTolving successively, upon the expiration, forfeiture, or 
'^ other detormination of each and every such previous estate or interest as aforesaid^ 
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1839. ever tiie lands are in tlm oocdpmion of a person holding at tenant from 

^"^"V^^ year to fear, or at will, tlie liability it annexed to the oimenhip oCthe 

^^^'^ next irreater eatate. Now* here there waa nnqneataonably a term for 

SHAlfNON 

1^^ years caryed out of the inheritance, and as there waa not oarved out of 

STouaaTON. this term any other tenancy greater than a tenancy from year to year, the 

question is, whether the term was vested in the personal rejiresentatire 
of Sir Robert Tracers, or had been assigned or sorrendered to the. de- 
fendant ? Bnt the direct evidence went no fiuiher than to shew a sameit* 
der or transfer of the possession, and not any transfer or surrenderor the 
estate ; and if the defendant entered by the permission of the person in 
whom the term was vested, or of any one deriving under thatperaon, he 
was at most only a tenant from year to year, and consequently oot 
liable. Whether there was any assignment or surrender by deed, 
a question of fiict, and therefore to be decided by the jury. Thero 
direct evidence given of facts tending to the condusion that the term 
demised to Sir R. Travers had been surrendered or assigned to the 
defendant, but there was no direct evidence given of the surrender or 
assignment. Then the jury were to supply the want of aach direet evi* 
dence by an inference. There waa, however, evidience which conflicled 
with that inference, and from which, therefore, the jury might have 
drawn an inference the very reverse of thatwhtdi was neoessary to 
sustain the plaintiff's case ; and the Judge, instead of leaving the quae* 
tiun to the jury, decided it himself ; but he did ao at the instanoe aed at 
the peril of the plaintiff. At the trial, the learned) Judge slatsd he was 
somewhat influenced as to the course he should take, by hiatreeoUeetioa 
of a case in 4 Term RepofrtM. The case allttded to was Deridy ▼» Cu^ 
tanee (a) ; but it has no application to the present, as it merely decided 
that in covenant (which runs with the land)^ evidence that the defend- 
ant is in as heir*at*law, will support a dedartttion charging him as 
assignee. If the facts proved were such as the jury mtcil have drawn 
the inference from, the learned Judge was right ; but if they were only 
such as a jury might have drawn such an inferenoe from, he waa bound 

(a) 4 T. R. 76. 



" upon the person having the next tach estate or interest for and dnring tiie eoAtimiBnce j 
** thereof, until such liability shall e^entnally attaeh and deroWe upon the pencm bar- 
** ing the foe-eimple and inheritance of snch land, who shall be and remaio for e^er 
" subject thereto : provided always, that soch transfers of Uabilitf shall be w i tf M w t 
** premdice to any arrears of composition which may hare accrued due at the ti«ica of 
^* such transfers respectively, and to all remedies for the recovery of such arreaim ; and 
'' provided always, that if any such tenant at will or yearly tenant shall ooatiiiQe in 
*' p os se s si on after such first day of November, 1888, of such land so liable as afereaaid, 
^' without entering into any new agreement with his landlord, such landlord so becoaui^ 
^ liable shall be entitled to recover from such tenant so continuing in such posseasioB, in 
*' addition to the rent then payable by him, the amount of such compositian theivtolafw 
** payable by sndi tenant ; the same to be reoovered by all the ways and menas. mnd as 
*^ if the same were part of and added to said rent, by agreement between each Inndlord 
** and tenant originally." 
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to direet then to find Mcocding 4o dieir bdief. Doe ▼. WOUamt (a); 1889. 
Doe d. Fmmi€k r. Sead(b) ; Aoed. CouriaU v. ThmnasCe). ^^^V*^ 



Mr. Zetlie and Mr. Reeves for tbe pkdotiff.— It is wett estaUisliedi ^^ 

thst in cases of exception to a Judge's ofasrge it is not snflficient for somaaaTON. 
tlie ODonsel excepting to oompkin of every part of the charge, but he is 
bound at the time to state specificaUj, and to point ont by the ^esoep- 
tion the mode in which he calls upon the Judge to charge the jury 
upon that part of the case. Bali v. Manning (d), and many otiier coses 
establiah this position* Tbe question here then upon the eaoeption 
now signed is simply this ; was there, in the language of tihe exception, 
evidonce in the case -to rebut the pritna fade presomptien of liability 
ariaiog from the possession of the lakid, and receipt of tfae>rent.a8 ap- 
pearing on the evidence ; and ought the Judge, in the language of the 
exception, to hare left a question to the jury, whether there ^was 'Or not 
an actual deed of assignment of these lands executed ^to the defendant 
by Shea? It has been endeajrorsd to put this ease 4is if 4lbu eridencu 
of Henry dapple alone was to <be considered, upon which isome Uttie 
doubt might be raised, from tbe way in wUdi it 'is «tated in 4he bill cf 
exceptions. However, the final diavge cf >the learned Judge to which 
tbe exceptions are pointed, is founded npon A% whole evidence, and 
the argomeat of counsel on both sides at the close of the case ; from 
which, and the evidence of Supple and M'Daniel, Ae admitted fiusts are, 
that on the 18th September, 1SS7, the possession was given up to the 
defendant ; that he received fir on under-tenants holding from year to 
year the September rents of all but the demesne lands, and that of the lat- 
ter be has from the IStii of September continued in the actual possession. 
Upon this state of fiusts then, what is the evidence to 4«but the prima Jacie 
pveenmption arising from them ? Admitting that such a lease as that 
deeeribed was proved to have been made twelve years ago l^y the defend 
aat to Sir RAert Travers, does that alone rebut the prima faeie evidence 
here ? For what is the nature of tuch presumption ? It does not 
imply anything as to the species of estate which it presumes to be in 
the party, but merely that the party who is in the enjoyment is the 
person liable, until he shews the contrary. The defendant, therefore, 
was boond to go ferther, and to shew in whom that lease was now 
vested by derivative title, if not in him ; otherwise, the mere proof that 
twelve yeam ago A. B. had a lease of the lands coidd not be evidence 
without more, to rebut the presumption of liability arising from enjoy- 
ment of the lands. 

Bat, secondly, even supposing it is proved here, that on the 18th 

(«) 6B.et Cr. 41. (») 6 B. & AL 933. 

(e) 9 B. & Cr. 388. (<#) 8 Bligh, N. 8. 1. 
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1839. SeptemWi 1837| there. was an oot-ilanding lease, and the plaintiff was 

V^My^^ bound to shew by the evidence the transfer of the interest to the 

LORD defendant, it is contended that here there appears a surrender by act 

SHANNOV • 

and operation of law, within the authority of the cases of Thomas 
STODOHTON. ^* Cosh (o) ; Xex v. The Inhabitanis <^ Banbury (b) ; Reeve ▼. Bird (c) ; 

1 Saunders* ReporU by Willianu, 236, 6, note ; Stone r. Whiting (d) ; 
Walher y. Richardson (e); Gore r. Wright (f) ; Chambers's Landlord and 
Tenant, p. 823, 1st ed. 

But, thirdly, supposing the evidence not to bring the case within 
these authorities, there is such prima facie evidence here, as in an action 
for rent would establish the liability of the defendant as assignee of 
the lease to Travers, and throw upon him the onus of rebutting it not 
merely by negative evidence that there was not an assignment by deed, 
bat by positive evidence which must be within his own knowledge, shew- 
ing exactly the title by which he did hold the lands ; 2 Starhies Law of 
Evid. p. 250, Peahens JBvid. 284, 5th ed.; Doer. WiUiams (g) ; Doe 
y. Murless (h). But if this holds with regard to liability generally, 
the case is peculiarly strong with regard to tithe composition, because 
under those acts it is to be paid evidently either by the party in posses* 
sion of the land, where his estate is greater than a tenancy from year 
to year; or where less, by the person receiving the rents of the 
yearly tenants, because, he alone is enabled to add the tithe to the 
rent. Now, it is quite established that in an action for rent brought by 
^ an assignee of the reversion, even if the assignment be traversed, it is 

quite enough for the plaintiff to prove a payment of rent by the defend- 
ant ; 2 Starhies Law of Evid., 250 ; Peahe's Evid., 283; Doe v. 
Parker, ib. In this case, therefore, it is admitted, that as to the part 
of the lands in the hands of tenants, the defendant has received, and has 
the power of receiving for the future, the rent and composition added 
to it. But, at all events, the decision of all the Judges upon the tithe 
composition acts, that the onus of proving his exemption from liability 
lies on the party proved to be in possession, establishes the defendant's 
liability in this case. 



Mr. Ixtne, in reply.— The objection to the Judge's charge is his hav- 
ing told the jury that the possession of the defendant, as appearing upon 
the evidence of Supple, was sufficient to establish his liability to the 
tithe composition as an assignee within the meaning of the statute. 
Now, the evidence of Supple negatives an assignment, and shews that 
defendant's possession was not as assignee, but as surrenderee, or, at 
least, leaves it doubtful whether defendant was assignee, or whether he 

(a) 2 B. & Al. 119. (b) 1 Ad. & £11. 136. 

(e) 1 Cr. M. & R. 31 ; S. C. 4 Tyr. 612. (d) 2 Surk. N. P. C. 235. 
(e) 2 Mees. & Wela. 882. (/) 8 ^d. & £11. 118. 

{g) 6 B. & Cr. 41. (A) 6 M. & S. 110. 
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entered into ponession in conseqnence of the lease having been sur- 
rendered, and therefore, the Judge ought to hare left the question to 
the jary, whether the defendant was in possession as assignee or snr* 
renderee, instead of taking upon himself to decide upon the evidence 
that he was assignee. — [Court. Would he, not be liable in either 
capacity ?] — Not to an action of debt ; for in case of surrender, the 
12th section of the 3&4 W. 4f, e. l\9, makes the person having the next 
estate personally liable during the continuance of his estate, but does 
not make him liable for arrears which have accrued previously to the sur« 
render. In this case, a verdict has been taken for the composition up 
to and for the Jst of November, 1837, ttnd, as assignee, the defendant 
would have been liable to the composition up to that time ; for in that 
case there would have been a continuance of the estate liable to the 
payment of the composition, and defendant would be the person having 
that estate within the meaning of the above section of the statute ; but if 
the estate was surrendered in September, 1837, and not assigned, the 
defendant would only have been liable for composition from the time of 
the surrender, and the persons who held under the lease which was thus 
surrendered, would have been liable for the composition which had ac- 
cmed due previously to that time, the remedies for recovery of the arrears 
being preserved against them. It ought, therefore, to have been left to 
the jury to say whether there had been, in point of fact, a surrender or 
not; Doe d. Fenwick v. Bead (a), Doe d. Courtail v. Thomas (b) ; the 
latter of which cases is very like the present, and distinctly points out 
the^oonrse which ought to have been pursued at the trial. 

Tuesday J November 12M. 

PSKKCFATHCR, B. 

In this case, we are of opinion that the plaintiff is entitled to judg« 
ment. This is an action of debt for tithe composition, and the plaintiff, 
in making out his case, produced a witness of the name of Supple, the 
defendant's agent, who stated that a lease had been granted by the de- 
fendant of the lands in question, for a term of one life or twenty-one 
years, to a person of the name of Shea. Although the evidence of this 
lease was by parol only, yet both parties seem to have consented to its 
admission, and to have agreed in the fact of there having been such a 
lease. If that lease were still in existence, and the lessee iu possession 
under it, it would hav6 afforded a bar to the plaintiff's right of action 
against the present defendant It further appeared, however, on Mr. 
Snpple's direct examination, that the lease had been surrendered to the 
defendant ; but on his cross-examination, he stated that there was no 
surrender in writing, but that the defendant had got and was in posses* 



1839. 



LOKD 
SHANNON 
V, 
STOUGHTON 



{a) 5 B. & Ai. 232. 



(6; 9 B. & Cr. 288, 
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1839. lion of the premisM. It wb» argvod on the part of the defeaduit, thai 
^^"V^^ this was no ateignnieot or sorrender of the leaee, io point of law, by 

•uAvuAi. Shea. However that might be» if this had hcen a traaaaction with a 

sb a J* won 

9. stranger, and the reTerrioner had broaght an aetiea for the rent 

gTOUOHToN. reeerred by the lease (and we give no opinion as to winit woidd have 

heen the efeet of the evidence in thai case), we ihiak that^ taking into 
consideration tlM snhjeet-maiter of this aotioay naoMly, tithe compo- 
sition, the evidence is snftcieni to establish a liability ia the defeed- 
ant to tlie pajmeat of tlMt tithe eemposiUon. 

At common law, tithes were payable by the party in possession <if the 
land, and the tithe composition acts, withont altering the liahitity of the 
terretenants, merely changed the nature of the thing daiased, converting 
it from aa nncxrima into a certain demaad. The act of the 2 fc 3 W. 
i, c 1 1 9, made for the pnrpose of extending the provisions of the fomer 
acts, exonerated, in the 12th section, from the payment ef the eonsposi* 
tion, tenants at will and tenanto from year to year. We think thai 
tonants u ithin this exemptioa are these who are Unants to, or hold oader 
some other person or persons* 

This is not the sitnation of the defendant hereb Ho is in potaession, 
not as tonaat at will, or from year to year to 8hea» bat as daiming his 
intorssty though the transfer of thai interest have not been per* 
fscted by proof of a regakr assignaaaoL He is in possession — by virtue 
of his possession he is liable to the payment of the tithe composition, — 
and he is not exempted as a tonant at will or from year to year, within the 
true meaning of the 2 & 3 W.^ c 119, s. 12 ; aad we think that this 
view is open, from the manner in which the Judge left the case to the jury. 

My Brother Foster has requested me to state his concurrence in the 
judgment of the Court,* and in the grounds on which it is rested. This 
was the only exception argued before us. There were other exceptions 
on the part of the defendant, which he has declined to argue ; these 
must, therefore, be necessarily overruled, although we are unable to pro- 
noance aay opinion upon the merits of them ; and upon the whole, we 
give judgment for the phuntiff. 



Richards, B. 

1 concur in the judgment of the Court. It if quite true, that under 
and by virtue of the 2 Ih 3 IF. 4, c 119, s. 12, commonly called Lord 
Stanley's Act, all persons holding or occupying land in Ireland, aa 
tenants at will or from year to year, or having any lesser estate or inte- 
rest therein, were declared to be no longer liable for the tithe compoai* 
tion to the tithe-owner; but those exemptions were expressly coDfined 



* The learned Baron was presiding at Niti Priwu. The Chibp Barov was alwnit 
in consequence of indisposition.. . Ttde ante p. 24, note. 
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to parties holding as teaaats froon year lo year, or at will, or having a 
lesser estate or interest in the lands. Now, here we find the defendant 
in poBsessioa, and it appears from the eridenee that be is neither tenant 
from year to year nor at will I care mot whether he be assignee or 
not; we hare him, at all events, in possession, and he does not addaoe 
any OTidence to shew that he fell within any of the exceptions (if I 
may be allowed to use that word) contained in Lord Stanley's Act. On 
the contrary, I think it is shewn that he did not. He is, conseqaently, 
in my opinion, liaUe to the pajrment of the composition now claimed 
by the plaintiff. 

Had it been necessary to prove strictly an assignment from Shea to 
the defendant, 1 shall only say, that I would deem it right to take for* 
ther time to consider that question ; bal, as at present advised, I do not 
de e m it necessary to express any opinion opon that point, being satisfied 
en the short grounds npon which 1 have already pot the case, that the 
direction of the Judge was right, and that there ought, therefore, to i»e 
judgment for the plaintiff. 

fixceptioos overruled, and judgment for the plaintiff. 



1839. 

LORD 

SHANNON 

V. 

STOUOHTON. 



EXCHEQUER OF PLEAS. 

Trinity Term 1887. 
TITHE COMPOSITION— STATUTE OF LIMITATIONS 3 «8 4 f r 4, c. 27. 

Lord Shanhom o, Hoddbk. 



This was an aetion of debt tried 
before Pbrkin, J., at the Coric 
Spriag Assises, 1836, for the re* 
covery of one year's tithe compo* 
sitiofi of certain lands of the de* 
fondant in the same parish, and 
the same oertifieate and decree 
of the Privy Couneil as in the 
preceding ease were given in evi- 
dence. The plaintiff in addition 
went. into evidence of his title to 
thm tithes, deducing it from a pa- 
tent granted by Chas. 1st f o the first 
Earl of Cork, as to which several 
qoestiotw wers raised-The defendant 
vpoa the trial produoedold witnesses 



to prove that no tithe had been 
paid in the parish within their re- 
collection ; and it was ultimately 
agreed by counsel on both sides 
to admit, that for twenty years 
next before the composition, no 
tithe had been paid out of those 
lands, nor composition since. The 
learned Judge having been called on 
to charge the Jury that the plaintiff 
was barred by the S & 4 fP. 4, c 
27, s. 2,* it was agreed that all 
questions in the case should be re- 
served for the opinion of the Court 
above, the jury signing the issue- 
paper,and a vordict to be tajcen for a 



Semble.—Th9 
S 9c 4,9V. 4, 
c. 37, 8.9,doea 
not applj to 
claims for tithe 
compoiiition as 
between the 
tithe claimant 
and the owner 
of the land, but 
onlj to effalrj 
in tithe. 

Conatnictio& 
of the 15th 
■ection. 



* 3 & 4 9F. 4, c. 27, s. 2,— << And be it further enacted, that after the Slat dajr of 
** December. 183S, no person shall make an entr; or distress, or bring any action to re^ 
** eawmr anj land or rent bat wkhin twenty yean nest after the time at whioh the 
'' right to make such entry or distreei* or to Ining such aotioB, shall have first aocrued 
*' to some person through whom he claims, or, if such right shall not haye accrued to 
*' anj person iSirough whom he claims, then within twenty years next after the time 
** at which the right to make such entry or distress, or to bring such action, shidl have 
" fint atccrued to the person making or bringing the same." 
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Saturdayj November 2Sd4 

PRACTICE— SETTING ASIDE PROCESS-^SERVICB OF 

WRIT— JURISDICTION. 



Maouirb v. Scott. 



Amdavit in Mk. Macdonagh, on behalf of the defendaot, roofed to set aside the 
support of a £ ^]jQ ^pIi which issued in this canse, and all proceedings taken 

motion to f et "^^ . . 4? 

aside the ser- subseqaently to the service of the defendant's notice of the 1 Ith of 
oJrthe groJiui November, inasmuch as the said writ was not served within tbe 
that it waa oountv or bailiwick of the sheriff to whom it was directed, or on the 

■erved in the _ * 1 • • . «• ^. 

liberties of the confines of his junsdiction. 

ci^ of L, and r^y^^ affidavit of the process-server sUted, that on the 14th of Sep- 

not m the • . • t 

countg of L. lember, 1839, he personally served the defendant with the writ, by 
ofVhichitwaa delivering onto him, "on the road at the Cross of Kishyqoirk, in the 

directed), or 

the confines thereof— He/r/, to be defectiTe, in not mentioning the particular place or 
part of the liberties where the defendant waa aerred^ and also in omittins tonegaUTe that 
t^e defendant had been served with a copy of the wnt within the proper jurisdiction. 



stim agreed on if the Court were 
with the plaintiff, if otherwise, a 
verdict to be entered for the de- 
fendant ; — either party to be at 
liberty to put the question on the 
record so as to take the opinion 
of the Court of Error. 

Tbe case was argued on two suc- 
cessive days in this Court in Tri- 
nity Term 1837, before the late 
C. B. Joy, Pbnnefathbr, B., and 

RiCHAKD?, B. 

For the defendant it was con- 
tended, in the first place, that this 
case was not within the 2 & 3 ^. 
4, c 119, inasmuch as no tithe had 
been paid, agreed for, or adjudged 
to be paid, for seven years next 
before the composition. And, se- 
con()ly, that the plaintiff was barred 
by the Ist & 2d sections of the 3 
and 4 TV. 4, c. 27. 

For the plaintiff, as to the first 
point it was replied, that the 5th 
and 33d sees, of the 2 & 3 FT. 4, 
c. 119, embodied the provision 
made by the 16th sec. of the 4 G. 
4, c 99. And as to the second 
point it was replied, that in its 



wording the 2d sec of the S H ^ 
IT. 4, c 27, did not apply to com- 
positions at all ; secondly, that snp-- 
posing it tithe, the act was intend- 
ed to apply only between adverse 
owners of eslaleff in tithe, and not as 
between the owner of the titbe and 
the occupier or owner of the land ; 
and, thirdly, that even supposing 
that the act did apply to such cases, 
the plaintiff was within the saving 
of the 15th section ;^ as the 
withholding of tithe was not an 
adverse possession of them at com* 
mon law. 

The Majority of the Court in- 
timated their opinion that the net 
applied only as between adverse 
owners of eetates in tithe ; but the 
Court were nnanimons in their 
opinion that if the case did oome 
within the 2d section, it was within 
the saving of the 15th, as the with- 
holding of tithe by the occupier of 
the land was not an adverse pos- 
session at the time of the pasaing 
of the 3 & 4 IF. 4, c 27; and the 
plaintiff had judgment 



* ndf the 15th sec. ante p. 90, note* 




MICHAELMAS TERM, THIRD VICTORIA. 925 

"coonty of Limerick," a trae copy thereof, &c On the llth of No- 1839. 
Tember, the defendant's attorney served the attorney for the plaintiff 
with a notice, eantioaing him against proceeding further in the caose^ 
apprising him of the alleged irregolarity in the service of the writ, and 
offering to produce *' an affidavit by the defendant, negativing his being 
" served with any other copy of a writ in said cause, if required." The 
plaintiff's attorney served a notice in reply, stating that nnless an ap- 
pearance were entered for the defbndant on the next day, he would 
eater an appearance for him. An appearance not having been entered 
by the defendant, a parliamentary appearance was accordingly entered 
for him. 

An affidavit was subsequently made by the defendant, referring to 
the service of the writ, in the following terms : — " Saith that a copy of 
*' a writ iteaed in this cause, and directed to the sheriff of the county 
'* of Limerick, was served on this deponent on or about the 14th day of 
*' September last, when deponent was in his car^ accompanied by his 
" ion, R. Scott, in the liberties of the city of Limerick ; and deponent 
" positively saith, at the time of the service of such writ as aforesaid, 
"this deponent was not within the jurisdiction of the sheriff of the 
** county of Limerick, nor was deponent at said time in the county of 
** Limerick, nor on the confines thereof, but was served with the copy of 
"said writ when in the liberties of the city of Limerick, as aforesaid." 
An affidavit was also made by the defendant's son, corroborating the 
above statement as to the service of the writ. 

Mr. Orpen opposed the motion.-^ The affidavits made by the defend- 
ant and hia son, in support of this motion, are defective, and do not di- 
rectly contradict the affidavit of the process-server ; first, in not mention- 
ing the particular place or part of the liberties of the city of Limerick in 
which the defendant alleges he was served ; and secondly, in not nega- 
tiving bis having been served with any other copy of process in this 
cause, within the boundaries of the county of Limerick. He merely 
lUtes, that on or about the 14th he was served within the liberties of 
the city, but it does not follow that the process-server, on ascertaining 
his mistake, may not have served another copy within the county of 
Limerick on the 14th. Both these averments are material, and are 
contained in the form of affidavit given in TidtTi Append. 5 ed. 179. 

Mr. Macdonaghy in reply. — The form of the affidavit referred to u 
not inflexible. The real question here is, whether the defendant, at the ] 
time he was served, was within the jurisdiction of the^sheriff to whom 
the writ was directed ? The cases shew it to be sufficient to negative 
the service within the proper county, or the confines thereof. Both 
averments are contained in the present affidavits. The authorities upon 
this subject are collected, 1 Stewart* $ Practice^ 94. 
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Pennbpathkr, B. 

Tbe aiBdayii in sapport of thk applicmtion oughl to ha^e itaiod iha 
pattiealar place whore tlio defeadaat allegei he was terTed, and oaglii 
aiao to hare aTerred thai thai plaoe was not within tlie oonnty to the 
theri£P of which the writ wat directed, or within the oonines thereof. 
The onl J exception, perhape, in tnch cases, heing where the alleged 
place of sernoe is at such a distance from the boundaries of the proper 
connty, as to leave no donht as to the jurisdiction. 

The affidavit ought further to have stated that the defendant had not 
been served with any other copy of the writ within the proper coanty. 
That is a proper averment, and one which should always be introduced 
into affidarits of this description. Here the affidavit states, that on or 
about the 14th of September, a copy of Uie writ was served on She 
defBudant in the liberties of the city of Limerick* Thai OMy be qoito 
true, but yet, it may he equally true that the proeess-server having 
discovered his mistake, may sobeeqnently have served the deftodant 
with another copy of the writ in the county of Limerick ; and this has 
not been n^^atived by the affidavit. I am not saying that sneh aetnally 
was the case here, but in order to guard against any evasion of the ser- 
vice of process, we must make the nde general in its application, so as to 
embnse as well tboae cases in which the parties wouM nnt wiUnlly 
suppress or misrepresent the facts, as those in which they might be 
-indoced to do ee« Upon these grounds, therslbre, l think the affidavit 
defective in the respects already mentioned* 

Richards, B. 

I also think the affidavit defective, in omitting to negssive that the 
defendant was served with any other copy of the writ within the pro» 
per jurisdiction. That was especially necessary in the preaont caee^ 
where the affidavit is so loose with respect to the time of service. 

I further think, that a party coming in with an application like the 
present, and endeavoring to take advantage of an error of this kind, 
ought to have been more precise in framing his affidavit He should 
not only have stated that he was served within the liberties of the city 
of Limerick, bnt should also have stated when he was served. The 
defendant may have been mistaken as to tiie extent or bonndariesof the 
liberties ; the affidavit ought, therefore^ to have mentioned the particolar 
place, and such accords with the form given by TuUL 

I am clearly of opinion that the affidavit is defective on the first 
ground, and i am strongly inclined to think it defective on the seeond 
also. 

Motion refused, with costs* 
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MonJa^y Navemb&r 18i4. 

PRACTICB—EJECTMBNT— AMENDMENT-^VAR DICT— 

NEW TRIAL. 

Lessee of Edmond Hayes and others r. Cashen and others. 



Mr. Bsnmett» Q. C, noved that the m^t had ui this casi^ aft the In an ej«et- 

last 8 vm»er Assises for the Queen's Couty, be set aside, and tkaft the ™e° a^'vei^ict 

pteiBliff he at liberty to amend the declaration in ejectmenty by altering for the defend- 

tbe day ttf the devises from the 2ath to the dSd day of Joiy, 1838; ^d ^e decla- 

aad that a new trial be had, on the terms of Edmoud Hayes, one of the [^^^^^ 

leijors of the plaiBtiff» paying the costs of the former triaL by altering the 

___. , • ■•111 • m date ox tiie de* 

This was an ^eotsMnt on the title, brenght So reeever possession of ^^^ qq y^j^ 

strtaia lands in the Qaeea's Coanty. At the trial, the jary, by the moot of tbe 

^ » J / » j^ ^jQglg incurred. 

dtiectian of the learned Jadge who tried the ease, found a verdicDt Imp 
the defendants, on the ground that no demand of possession had bean 
prorad. 

It was staled in an afidaTit made in support of the motion, that the 
pomsssiea of the laads had been, la fact, denmaded from the dafeadaata 
en the SSd of July, 1898, by a person who, al the time of the trial, 
had gone to America, but that it was hoped that satisfactory eridenoe 
of such demand could be given upon any new trial that might take 
place. 

It was farther stated, that unless a new trial were granted, and the 
declaration permitted to be amended in the nuinner required, the right 
of the lessors of the plaintifF to reoorer possessioa of the lands in ques- 
tion miglit be eerionsly affeoled, in case the defendants were to rely on 
the statute of limitations. 

A notice had been served on the defendants' attorney, calling on him 
to consent to the amendments being made, and offering to pay all costs 



MICUIIVU* 

fa support of the application, the case ot Hooper v. Mantle (a), and 
Adams on Ejectment (b)^ were cited. 

Mr. Jamee Plukhet and Mr. Bland opposed the motion, as one with- 
out precedent. In Adame on Ejeetmentt it is laid down in the passage 
referred to, that the permission given to plaintifis to amend their decla- 
ration is not to be extended to the injury of defendants. As to the 
anticipated defence founded on the statute of limitations, the Courts 
have refused to allow a writ to be amended, on the ground that the 

o) 13 Price, "SSe. (a) 3d ed. p. S77. 



328 CASES IN THE EXCHEQUER OF PLEAS. 



1839. 




plaintiff would otherwise be barred by the statote of limitations from 
bringing a fresh action ; RoberU ▼. Bate (a). 

They farther contendedi that opon the state of facts disclosed by 
the certificate of plaintiff's oonnsely no amendment should be permitted 
whereby the defendants wonld be abridged of any defence they might 
be enabled to make upon a new trial. 



Per Curiam, 

This b a motion to the discretion of the Court. It appears there is 
a fiiir question to be tried between these parties, bat that the trial of 
that question has been prevented by a fatality. The only effect of the 
amendments will be, to place the parties in the same sitoatioa in 
whidi they would have been, had the merits of the case been tried at 
the last Assiies. The defendants will be deprived of no defence wbich 
they might have had on the last trial ; and we are of opinion, that ooder 
the circumstances, they ought not now to be at liberty to rely on any 
defence which they would not have been in a position to have rriied 
on then. 

Amendments of this kind have frequently been allowed in crjectments 
as well as in other actions. As the defendants were offsred alt the 
costs incurred by them before the notice of the present application was 
served, as the terms 6f the proposed amendments, we tlnnk there 
should be no costs of this motion. 



It is ordered by the Court, that the motion be granted as denred, 
and the verdict obtained by defondants set aside on payment of 
costs ; and defendants William Casben, &c. to be at liberty to 
confine their defences as they may be advised, without prejo- 
dice to the rule to consolidate their defences in tbis cause. No 
costs of the motion.* 



(a) 6 Ad. & £U. 778. 

* See lM9ee Frat^ort t. fViUtt, Crawf. & Dix, Ab. N. C. 78 ; w^, alao, Ung- 
JLeld*M Law o/ EJwtment, p. 99. 
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MoTiday^ November 25M* 

PRACTICE-AMENDMENT- ASSIGNMENT OF ERRORS 
DEMURRER- MARRIED WOMAN— JUDGMENT— BOND 
^ AND WARRANT OF ATTORNEY. 

Charles PACKByuAM Roddy r. Eliza Clements. 

Mr. Collins, Q. C, with whom was Mr. FUzffibbon^ on behalf of the The Court will 
plaintifis in error, moved that they might be at liberty to amend the °?^^B^^ ^ 
assignment of errors filed in the proper office, npon condition of paying ror to amend 

This wan a writ of error coram vohis^ brought in the names of Henry special demur- 

rer where the 

Clements, and Eliza Clements his wife, upon a judgment in this Court, amendment 
against the said £li«i Clements. The facts disclosed by the several orders f °^f °i^ \^^^ 

, ' to the further- 

and proceedings referred to in the course of the motion were as follows : ance of justice. 

On the 6th of April, 1832, Mrs. Clemepts and Mr. D. Tobyn, her ^^^J^f^^^ 
attorney, executed their joint and several bond, with warrant of attor- judgment en- 
ney for confessing judgment thereon, in the penal sum of £300, to bond and war- 
lecarea sum of £150 advanced by^Mr. Roddy, the defendant in error. ^^^^ ^^ ^^^r- 

ney executed 

In the bond, Mrs. Clements was described as '' £liza Clements, wife of by a married 
« H. Clements. Esq., Major, &a, but by law separated from her husband." ZIT^"^^ 



cir- 



Judgment was entered on the bond; and, in 1836, Mrs* Clements cunutances of 
having obtained a decree for the recovery of an annuity, her own sepa- application not 
rate property, sold it for a considerable sum. having been 

, made m 

Roddy, having been refused payment of the money secured by the proper time, 
bond, in November, 1837, issued a foreign attachment from the Re- juct of^tk *'°°" 
corder*s Court in the city of Dublin, and attached the price of the annuity plicant not 
in the hands of the purchaser. • such^aiii to" 

In March, 1 838, an attempt was made, on the part of Mrs. Clements, ®°^^^ ^^^ ^ 
the defendant in the Recorder's Court, to set aside the proceedings there, tion. 
open the ground of her coverture, but the application was refused, with 
costs. She then gave bail and pleaded to the action, and Roddy, the plain* 
tiffin that Court, demurred to the plea and had judgment. Leave having 
been given to amend, a fresh plea was filed, to which the plaintifi^ again 
demurred. The defendant, having obtained time to consider as to the 
propriety of joining in demurrer in the inferior Court, applied to this 
Court on the S8th January, 1839, to set aside the judgment which had 
been entered on the bond, on the ground that at the time she executed 
the bond and warrant of attorney, she was a married woman, and her 
husband still alive. 

In support of that application, an affidavit was made by Mrs. Cle* 
meats, stating that previously to the time of executing the bond and 
warrant, Tobyn had been acting as attorney both for Roddy and her- 
self; and that Tobyn having become embarrassed, Roddy had lent the 
£150 to him, and that they or one of them had requested her to join 
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in the bond by way of security. The affidavit farther charged that 
Roddy, at the time the bond was executed by Mrs. Clements, well 
knew that she was a married woman, and that her hnsband was living. 

On the other hand, Roddy, by his affidavit, positively denied tbatf 
he had lent the money to Tobyn, and stated, that at the time of the 
execution of the bond, Tobyn had represented the said EUiza Clements 
as a person of respectability, but in embarrassed circnmstances, in con- 
sequence of not having been able to get into the receipt of her Income; 
that he (Roddy) was induced to lend her the sum of £150, on her solemn 
assurance of re-payment immediately on getting her money out of this 
Conrt, in which, as she alleged, she had filed a bill for a receiver over 
certain estates whereon an annuity was charged for her sole and sepa- 
rate use. The affidavit, stated that it was upon these representations, 
and for the purpose of enabling her to carry on the proceedings for the 
recovery of her said annuity, that the deponent had been induced to lend 
her the sum in question. Mr. Roddy, by his affidavit, further charged, that 
having, after the sale of the annuity in 1836, applied for payment of the 
money due to him, he was informed by Tobyn that he was an insolvent, 
and Mrs. Clements, his co-obligor, a married woman.* 

The Court having refused this motion, the present writ of error 
(coram robisj was brought on the Ist of February, 1839, and on the 
15th of April following, the assignments of error were filed. Mean- 
while, as there had been no joinder in demurrer in the Conrt bekir, 
the plaintiff there was entitled to judgment; but the defendant's attor- 
ney cautioned the Officer of that Court against permitting any steps to 
be taken. 

On the 29th of May, 1839, an application was made by the defend- 
ant in error to this Court, that bail should he given by the platntifi^ in 
error to prosecute the said writ of error, or that the defendant in error 
should be at liberty to issue execution forthwith. 

The motion Wiis groundtid on an allegation that the writ of error bad 
been brought solely for the purpose of delay, and in contempt of the 
order of the 28th of January, 1839. It was further alleged that the 
name of the husband had been used without his sanction or permission. 



* In snpport of the application 
to set aside the judgment, was 
cited the case of Fnithorne v. 
Ulaqitiref 6 M. & Set. 73 ; against 
it, Maclean v. Dcuglas, 3 B. & P. 
1 28 ; Lvdtn v. Justice^ 8 Moore, 
346 ; AtionytnouSt 1 Salk. 400 ; 
Simon v, Winnington^ 1 Dowl. Pr. 
C. 16; Moses v. Richardson^ 8 B. 
& Cr. 429. 



The Court were of opinion that, 
under the circumstances, and con- 
sidering the length of time which 
had been allowed to elapse before 
the application was made, this was 
not a case calling for their special 
interference. They therefore re- 
fused the motion, but without costs. 
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On that motion the Court made no rule, but without prejudice to the 
defendant in error taking sucfi proceedings in the Recorders Court as 
he might be advised. 
t He accordingly marked judgment in the Recorder's Court, and after 
a return to a writ of ca. sa, against the principal, issued a scire facias 
against the bail, and obtained judgment thereon. He at the same time 
took concurrent steps in this Court, and on the 5th June, 1839, de- 
murred to the defendant's assignment of errors.* 

No further step was taken on the part of the plaintiff in error until 
the 3d of October following, when a writ of error was lodged with the 
Recorder on the judgment against the bail. The present application 
was to amend the assignment of errors filed in this Court. 



1839. 



UODDV 

V. 

CLEMENTS. 



Mr. Macdonagh, with whom was Mr. Palmer^ contra, — It appears from 
various cases, that writs of error are not amendable at common law.f 

Those determinations of the Judges originated in this — they were 
writs to reverse judgmonts, and the statutes of amendments extend 
only to the amendment of writs which support judgments. This total 
impossibility of amendment created, in fair cases, an occasional mischief 
through the misprision of the clerks. This was no fault in the suitors, 
and accordingly the statutes of the 6 Geo. 1, c. 6, s. 1, Irish, and 5 Geo. 
1, c 13, English, were passed, to cure those misprisions of the clerks of 
the Court. But the jurisdiction given was limited to amending variances 
from the original record, or other defects in the writ of error itself; 
Gardiner v. MerroU (o) ; Masters v. jRmcA (6).— [Pennepather, B. 
This is not an application to amend the writ of error, but the assignment 
of errors, and, therefore, stands upon a different ground.] ^^Although 
no direct authority can be found in the books to that effect, with the 
exception, perhaps, of what is said in a case iu Fitzgihbons Reports (c), 



(fl) 2 Lord Raym. 1587 ; S. C, 2 Str. 902. 

(o) Marrett v. Gardiner, p. 268. 



(l) Barnes, 12. 



t See Thompson v. Crockify 1 Salk. 49 ; S. C, nomine Tomkin v. Crocker^ 1 Lord 
Raym. 564. See also fVallcr v. Stokoct 1 Lord Baym. 71 ; S. C, 5 Mod. by Leach, 
16, 69 ; and cases itid» 



* The special causes of demur- 
rer assigned were, that although 
the writ of error purported to 
be of error in fact, yet that the as* 
signment of errors contained an as- 
signment of error in law ; and se- 
condly, that there was an assign- 
ment of several errors in fact. 

It may be observed, that the 
plaintiff can assign several er- 



rors in law, but only one error in 
fact ; Fitzherb, Nat Brev. 20 ; and 
he cannet assign error in fact and 
in law together, for these are dis- 
tinct things, and require different 
trials ; Burdett v. Wheatley, 2 Ld. 
Raym. 883; Jeffrey v. IVoody I 
Str. 439 ; 2 Bac. Abr. 217 ; Davie 
T. Franklin, 2 Tidd, 1169, 9th ed. 
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it may be conceded (hat the Coarts bare a discretionary power to amend 
the assigpnments of error» which being the act of the parties, are in this 
respect like any other pleadings ; yet, admitting that amendmente in 
such cases are within the discretion of the Court, this is not a ease 
in which they ought to be allowed, as the party who is the real plaintiff 
in error is not entitled to any favor or indulgence from the Court. They 
refused to interpose summarily on her behalf, or to grant her ihe 
relief she sought by the motion of the S8th January ; and on the other 
hand, granted the defendant in error a portion of the relief he soug^fai 
by his motion of the 29th May, at they permitted him to proceed in 
the inferior Court, expressly stating that their object was to facilitate his 
' proceedings there. 

Writs of error brought for delay (as this manifestly is), are analogous 
to writs of right brought for the same purpose, and which always hare 
been discouraged by the Coarts, who have refused to allow them to be 
amended; Worsley r. Bluni (a). — [Pennbfathbr, B. Yes, writs of 
right have always been discouraged by the Courts ; and it may be fairly 
contended, that a writ of error brought for delay is almost as exception- 
able a proceeding as a writ of right brought for the same purpose. J — 
Although a demurrer was filed to the assignment of errors on the 5th 
June, in Trinity Term, yet the plaintiffs in error took no step during 
the residue of that Term, but finding that their assignment of errors 
could not in law be sustained, they now on the last day of this (Michael- 
mas) Term, seek to amend. However, before they did this, they took 
care to frustrate, or, at least, delay the judgment against the bail in the 
inferior Court, by lodging a writ of error on that judgment : and now, 
after two^ears' ruinous litigation, in which they have been defeated at 
every step, they admit their pleading to be bad in law, and seek to 
amend, as if they were a meritorious party. 



Mr. Colhtu in reply. — This is a special demurrer, and the very reason 
for demurring specially is, to enable the opposite party* to amend.* 
The Court refused to interpose summarily for the relief of thit lady 
on the former occasion, inasmuch as she had her writ of error. 

(ti) 9 Bingh. 63A; S. C. 3 M. & Scott, 799; 1 Dowl. Pr. 728. And see Charlwc^d 

▼. Morgan, 1 New. Bep. 64. 



* See ace. Carter v. Plunkett, 1 
Hnds. & Bro. 205; Savage v. 
Ushery Batty, 640 ; Brazier v. 
Jones 6 B. & Cr. 196; 1 Chitty on 
Pleadings, 706-7, 5th ed. ; and 2 
Tidd, 766. Sed vide the case of 
MaMewsv. Swifts I Hodges, 175, 
in which the Court refused to allow 



a plaintiff to amend his 
after a special demurrer, where the 
amendment would not tend to the 
furtherance of justice. See also 
Eankin v. Marsh, 8 T. R. 30, and 
the eases cited in the note to the 
next page. 



MICHAELMAS TERM» THIRD VICTORIA. 



233 



Penkbfathbr, B.* — We think this motioii ought to be refnsed It 
if mn application to the discretion of the Courty and considering the 
litigation and delay which hare taken place we think we ought not to 
grant it. 

It has been said that the Coort refused the former motion made on be- 
half of Mrs. Clements, because she might hare had a writ of error ; — but 
that was not the ground on which the motion was refused. It was 
refused upon the special ciicumstances of the case, the Court considering 
that this lady had not acted in a manner that called for its interference 
on her behalf. The same reasons that operated on our minds then, and 
induced us to refuse that application, operate on our minds now, and 
induce us to refuse this. Besides, we find that there has since been 
a continuation of the same course of expensive and vexatious litigation, 
independently of the dday which has taken place in bringing forward 
thb motion. 

Supposing the Court to have jurisdiction in the present case^ and as- 
suming it to have a discretionary power to amend (as it was intimated 
early in the argument that it had), it is to be guided by the exercise 
of a sound discretion in each particular case; and under the circumstances 
of this case, we are of opinion, that the discretionary power of the Court 
ought not to be called into action. Such amendments ought only to be 
permitted where they tend to the furtherance of justice, and not where 
they may be made instrumental in promoting injostice.f 

We desire it to be distinctly understood, that we refuse this motion 
not because we have no power to grant it, but because we are of opinion 
that the soundest exercise of our discretion will be to refuse permission 
to amend in the present case. 

Motion refused with costs. 



18S9. 



RODDY 
CLEMENTS. 



* Vitle ante, p. 24, note. 



f The principles by which the 
Courts are governed in the exer- 
cise of their discretion in mat- 
ters of amendment, are laid down 
in similar terms by Lord Hard- 



wicke in R. v. Ellamety Rep. temp, 
Hardw. 42, and by Lord Kenyon 
in the case of The King v. The 
Mayor and Burgesses of Gram' 
pound, 7 T. R. 699. 
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Bank, when suing, matt be represented in the same manner as when 
sued. Conld an action against four of the public officers be sustained ? 
It cannot be contended that it could. So also in indictments, the pro- 
perty is to be laid in one of the public officers, and the o£Fence stated 
to hare been committed against or with intent to injure such one 
officer. There is a corresponding provision in the English act of 
the 7 G. 4, c. 73 ; and the Reports abound in cases of actions brought 
by English Provincial Banks, in all of which ofie of the public officers 
only was made the nominal plaintiff. The policy of the act, which was 
to prevent multiplicity of parties, supports the construction contended 
for by the defendant here. Besides, there is no advantage in joining 
sereral persons as plaintifii, as the act provides against the abatement 
of the suit by the death, resignation, or removal of the sole nominal 
plaintiff (a). 

The statute is to be construed strictly ; Guthrie v. FM (6). In that 
case Bailey, J., in construing a similar clause says, '* Unless we see very 
*' clearly that the meaning of the legislature goes beyond the words of 
'< the statute we cannot do so. It is a dangerous rule of construction 
** to introduce words not expressed, because they may be supposed to 
" be within the meaning contemplated." Here the policy of the act is 
against the construction sought to be g^ven to it by the plaintiff. The 
act allows a company to be represented on the record by an individnal 
not by a body. The words are '*one,*' and not " one or more." It is 
not necessary to justify the legislature by shewing why the words *' or 
more*^ were omitted. 

If several may sue, the bank may deprive a defendant of his only 
witnesses by making them nominal plaintiffs ; Fenn v. Granger (c). 
And there is no clause in the act saving their competency. A judg- 
ment obtained by the defendant against several public officers could not 
be enforced against members of the co-partnership not parties to the 
record; nor could it be enforced under the 17th & 18th sections,* not 
being a judgment against a '* public officer." Again, a warrant to enter 
judgment against members resident in England could not be executed 
under the act.f The principles applicable to the construction of 
statutes which introduce a new form or course of proceeding are laid 

(a) rUe the 10th & 17th secUoiu. ( ' ) 3 B. & Cr. l7S. 

(c) 3 Camp. 178 ; and see 1 PAf7. on Eoid, 72, 6th ed. 



* The I7th section enacts, that judgments reeoTered against " anj puhlic officer of 
*' any snch society orco-partnershlp" &al] operate against the society or co-partnenfaip 
itself. — And the 18th section enacts, that execution upon any judgment obtaiiMd 
againut any such pnMic officer, may be issued against any member of the scMsiety or 

co-partnership. 

t The 12th section enactj that '^ It shall and may be lawful for any peraoti or 
** persons obtaining a judf^ment in any of His Majesty's Courts of Kecord in ]>aUin, 
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4oirn in SUradlitig v. Mor^n fa) ; Slade ▼. Drake (b) ; Fin. Ah, 
Statuia, E. 6, PI. 16; TownsefuTs^ Case (e); Cam. Di^. Pari. R. 25 ; 
from which il appears that a strained constractioa is not to be given 
to the words of th« act. If it be said that the defendant is not pre* 
jadiced by this mode of proceeding — that iiirnishes no answer to the 
objectieo now relied om. if ihe defendant be net prejadiced, the 
plaintiff is not benefited, ther^Are, the departure Irom the sUtote is 
wanton and gratuitous. The doctrine of surplusage never extended 
to striking parties off the record, or^ to cases where the superfluous 
matter was not exactly defined. Here three out of four plaintiflis are 
superfluous — bat which three ?•— The Court cannot select :— The defend* 
ant could not enter up judgment ^agajnst one. If tlie doctrine of sur- 
plusage be applied here, It may equally be applied to any case in which 
Ceo many plaintiffs are joined ; — for instance, to the case of a wife 
joined as co-plaintiff with her husband, where lie should have sued 
alone. Where one sued on behalf of a joint stock company instead of 
tnru as directed by the trust deed, the plaintiff was non suited ; Daviet 
V. Hawkim (d). Again, if any of the plaintifi^ were struck ont of the 
declaration, it would not correspond with the process, and, therefore, 
would be irregular. The more convenient course will be to adhere to 
the words of the statute. 



1840. 
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Mr. Napier and Mr. Whiteside, contra. — This act was intended for 
the benefit of the company, which has always sued in the names of its 
directors, who are the ptaintifi^ here. Although many actions have 
been brought by the company in the names of these four persons, this 
is the first case in which any ol^ection has been taken npen that gronnd. 
The public officers are requireii by the 6th section of the statute to be 
members of the company. The authority to sue as public officer is 
coQpled with an interest. It ts not possible to suggest any mischief 
that can arise from suing in the names of more than one ; Skinner v. 

(a) PI. Com. 206, ft. (6) Hob. 298. 

(i; PI. Com. lU; ei vide Yin. Ab. Statute, £. 6, PL 1& 

(c) S X. & 8. 488. 



ugalnst anj svch public officer for tb« time being of any such society or copartnership ; 
and sach person or persons is and. are hereby empowered, by warrant ander hand and 
seal, reciting the effect of such judgment, to authorise any attorney or attornies in 
Great Britain to appeal for such pubUc officer in an action of debt to be brought in 
any Court of Record in Great Britain against such piiblic officer, at the suit of the 
person or persons obtaining such judgment in Ireland, and thereupon to confess judg- 
ment forthwith in such action for a sum equal to the sum for which judgment shall have 
been so obtained in Ireland, together with the costs of such proceedmg ; and such Judg- 
ment shall be thereupon entered up of record iu the said Court in Great Britain against 
SQchpnblio officer, and shall have the like effect in Great Britain againat the members 
of such society or copartnership aa the original judgment so obtained in Ireland. 

2 z 
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Stocki (a), is a case in principle like the present. If the defendant 
required the evidence of any of these public officers he might apply to 
the Court to strike his name out of the dedaration. Keiiy v. WkU^ 
taker (b), shews that this is a remedial act, and should receire a 
liberal construction. Toumsend v. WaUey (c), is a case in point, as to 
the words of the statutable power being satisfied by the suit is (he 
name of more than one. The Duhe of Buckingham's case .(li); 
ffoe*s case (e), and Guthrie y. Armstrong (f)^ aUo recognise the same 
rule of construction. These were cases of powers, which must 
always be construed strictly. The act of parliament contemplates the 
existence of sereral public officers ; the iOth section is conclnstve of 
the question here. That section implies that the company need not 
sue in the name of one public officer only. An effect is not to be 
given to the letter of an enactment which would be inconsistent with 
the object of the statute; The King v. Inhabitants cf Bverdon (g); 
Peniland v. Hervieu (h). 



Mr. HoimeSf in reply.— No case grounded upon the prhnciple goveril'* 
ing acts of parliament made for the public benefit, will apply to th^ 
present case. This act was passed for the private benefit of the company 
and they are like any other company. When they sue under the 
authority of the act they must pursue its directions. The statutable 
privilege 'given themjis, to sue in the name of one public officer. 
Heath v. Hubbart (t), shews the distinction between the construction 
of statutes where they respect public officers, and where they respect 
officers not public Here the act is to be done by the parties themselves, 
and they must strictly adhere to the privilege conferred upon them. 
The Court is not called upon to be liberal in its construction of this 
statute to benefit the public, lut to cure the party's own blunder.— 
There is a similar act in England, yet no case can be shewn where more 
than one public officer sued as plaintiff; Rainsford v. Copeiand {k), 
Guthrie v. Armstrong^ relied upon at the other side, is an authority 
against them, the power in that case was given to the three or any of 
them. If a new power be given by an affirmative statute to certain 
persons, all oth^r persons are excluded ; Bae. Ab. Statute ; Fosiers 
Case (I) ; 3 Fin. Ab. Authority, B. PL 7.— [Pennefather, B. — The 
DArt of the statute referring to criminal proceedings is material to be 
•nded to ; at common law you must lay the property as the property 



(a) 4 B. & Aid. 437. 

(c) Moore, p. 341, Plac. 403. 

(e) 5 Rep. 90. 

(5) 9 Eawt, 107. 

(I'y 4 East, 110. 



(b) 1 Ir. Law Rep. 34. 
(d) I Sid. 101. 
(f) 1 D. & R. 248. 
(k) 3 Hadfl. & Br. 443. 
{k) 6 Ad. & EUis, 482. 



(/) 11 Co. Rep. 64. 
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of aU tbe owners ; the statute says yoo may lay it as the property of 
one public officer, hot that is not equivalent to saying it may be laid as 
the property of four. If the co-partners were thus sued, might they not 
object ?] — Yes. The company have no power at all to sue or be sued by 
public officer except under the statute. An indictment laying the property 
in the plaintiffs here would be bad. The case of The Churchwardens 
does not apply, they are a corporation, and the act of Eliz. was passed 
for a general public purpose. Here the Court is called on to correct a 
defeet in the proceedings which the parties themselves should have cor- 
rected when pointed out to them by demurrer. 



1839. 



THOMSON 

V. 
BIRNIE. 



Pbmkbfathbr. B. 

We were very much disposed to maintain the proceedings in this 
case, if it were possible to do so. And we gife our opinion not quite 
free from doubt ; but we think the authority ^ven by the statute ought 
to be pursued. The action is directed to be brought in the name of " any 
one** of the public officers, it is a direction easily followed, and^no case 
has been cited to shew that it has ever been departed from. In a criminal 
case we should be very much pressed by the daase of the act, which 
directs the property to be laid in the name of one public officer : on the 
whole we think it better to abide by the words of the statute, and 
to allow the demurrer. 

Demurrer allowed. 

Mr. Whiieside applied for liberty to amend, which was granted on 
payment of costs. 



Note. — The case of Holmes 
V. Binnie, 6 Scott, 346; S. C. 
4s Bing. N. C. 285, was not re- 
ferred to at either side. 

In that case an action having been 
brought in the names of two public 
officers of a Banking Company, 
established pursuant to the English 
act of the 7 Geo. 4^ & 46, the 9th 
section of that act only authorising 
the action to be brought in the 
name of one ; the Court of Com- 
mon Pleas, on the application of 
the plaintiff's counsel, allowed the 



proceedings to be lunended by 
striking out the name of one of 
the plaintiffs, on payment of costs. 
In support of the application 
the case of Baker v. Aeaver^ i 
Dowl. P. C. 616, was cited, where 
the Court of Exchequer allowed 
the proceeding^ at the suit of 
assignees of a bankrupt to be 
amended by making the official 
assignee a joint plaintiff with the 
other assignees. 



?4() CASKS IN TBTE EXCHEQUER OF PLEAS, 

Wtdntida^f^ January 2%tk, 

PRACTICE— EJECTMENT— AFFIDAVIT OP SERVICE- 
TITLE OF AFFIDAVIT— NOTICE OF MOTION— COSTS. 

LovELANix, Lessee of Lynch and others, r. the Oisiiitl Ejector. 

of the service EJGCTMb'NT oiY the title. The declaration contained seven demises, 

must^'^b^'^^T- ^^^^ ^^ which trere single demises, in the nanies of John Lyiicb, Mary 

tied in fttrict Lynch, James Lynch, and Bridget Molony respectively. The fifth was 

witfa^theframe ^ J^'^"^ demise in the names of the three first mentioned persons ; the 

of the demises sixth a joint demise rn the names of all ; and the seventh a joint 

declaration. demise in the names of John Lynch^ Mary Lynch, and Bridget Molony. 

•n ^^ ?^^^ Ir the title of the affidavit of service, the first six demises were stated 

will not allow 

the costs of a correctly, Imt the last <lemise was oMitted altogether. Toe rule for 

inga, where 

motion does ^^^' John (JHatay on behalf of T. Lowitey, a tenant of the premises 

not sufficiently {n t|ie ejectment mentioned, moved to set aside the proceedings, on tbe 
defect on ground of irregularity, '* no sufficient affidavit of service of said eject- 

tion'^i's * round" " *^®"* \\K9\vif^ been filed v and cited Jat% d. SpolUn v. ThruiUna (o> 

td. 

Mr. AuhiU^ tonlra, contended for the safficieiicy of the affidavit, as 
the names of all the lessors of the plaintiff^ were set fortk in tke 
title, which stated the sevei*al demises in the names of each ; Doe d. 
Jgnks V. Rje (6). 

Pennbpattier, B. 

The cause in which the affidavit is entitled is not the caase depending 
In Courty and tbe person, who has made the affidavit could not be con- 
victed of perjvry* The feasors of the plaintiff may file siootbor affidavit, 
vacating the roles which have been entered, bat no costs of the motioiv 
the notice not baving pointed oat the defect in tbe affidavit («). 

Set aside the riifes to plead^ without ceSls.* 

(«) 1 HudU. & Br. 202, (by 3 D«wh P. C. 56. 

(< ) See Got dan v. Bremkfy 6 I^w Btc. 2d Ser. 2^. 



* *' The form of the affidavit " < B., C. D., and E. F. ; also Les- 

** used in Ireland differs from that <*'see of A. B. and C. D.; also 

" in England ; in this country, it is " * Lessee of E. F. {as the demisa 

" entitfed according to the frame "< may be\ v. Thrustouty Ejector!"* 

" of the demises in the declaration. Longfield*s Law of Ejectment,, p* 

" Thus — * John Jack, Lessee of A. 41. 
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Saturday y Fdrrwxty 8<A, anA Wednesday^ Fdruaty I2M. 

IN CHAMBER. 

Coram PiSMKePATHfiR, B. 

JUDGMENT— KERRY BOND, 

Execator of AuMnn if. HocrsrcrK.* 

Mr. Drx applied, on behalf of the executor of the obligee in a Ketrjr ThuCourc will 

• • permit judg- 

bond, for liberty to enter np judgment against the obligor. The bond mentto be en- 
bore date the 8th March, 1830, and the execator, in hit affidavit, stated ^'^nd af ^e 
that all interest on the bond had been paid np to the 1st of Norember rait of the ex- 
last, and that he had seen the obligor alive during the hist T«mt (tf),-— oW^^^adost 
[Pbnnefather, B. a difference of opinion has existed as to whether the obligor. 
judgment can be entered on sack bondt, except as between the original 
parties.] — ^The Court of Queen's Bench has always held that judgment 
can be entered on such bonds at suit of the executor or admiii&rtMttor 
of the obligee ; Admmistraior of White v. WUie (b). The bond here U 
in the ordinary form of all Kerry bonds, and the same as that on whicifa 
the Kittg'a Bench allowed judgment to be entered. In the bond, the 
moiiey ie made payable to the oUigee, ** his executors or adnrinistra- 
tors,** and the warrant, which i$ hicorporated with the bond Itself, 
authorises the confession of '' a judgment or judgments for that purpose 
*< on a declaration or declarations to be filed for the abor« penalty." It 
does not ny by whom, but it must mean by the peraons prerlonsly 

* Ex fehttfone. 

(0} rMe E^ituten of Bremntm r. Folef, 1 Crttwf. k Drx, lb. N. C. 374. 

fk) S Lmr B«e« Sd 8er* 8^. 



In England, however, the same 
particularity is not necessary in the 
title of the affidavit as in the de- 
claration; it is sufficient to state 
the namesof the lesson, and not the 
frame of the demises. Doe d. 
Bankes v. /Koe, I Murphy & Hurl- 
stone, S ; I Jurist, 152; S. C. no- 
ffdmeDoed^Bariesr.Roe, &l>owl. 
P. C. 447; the Courts holding, 
that in an affidavit of service so en- 
titled, there is sufficient certainty 
to support an indictment for per* 
jury. See, also. Doe d. Jenki v. 



Roe, 2 Dowl. P. C. 55 ; S. C. 3 
Tyr. 602 ; Doe v. Roe, 1 Jurist, 
844 ; and Doe d. Walters v. Roe, 
Id. 1616. But an affidavit entitled 
•< Doe V. Roey" omitting the name 
of the lessor of the plaintiff, it 
bad ; Doe d. Jones ▼. Johnson^ lb. 
So where the declaration in eject- 
ment was en several demises, an 
affidavit of service, entitled, " Doe 
d. Cousins v. Rod* vrai held insuffi- 
cient, it being, in fact, a misde- 
scription of the action ; Doe d. 
Cousins V. Roe, 1 Dowl. P. C. 53. 



1840. 



AD Alls 

r. 

HOUSTON. 
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named as entitled to the penalty, that is, the connsee, his executors, or 
administrators. The late Chief Baron, no doubt, refused an application, 
precisely similar|to this in ExeeuiorM of Montgomery v. John9on.(a) \ and 
also in Executors of Bell v. Auehinleek(b). — [Pennefather, B. It 
would appear, from the case of Montgomery v, Johnson^ that the late 
Chief Baron set his face against such securities altogether, and would 
not let judgment be entered on the bond at all ; I confess I cannot go 
that length ; and my opinion still is, as it always has been« in fiiTor d 
the view taken by the Qneen*s Bench ; (c) but as there has been a differ- 
ent decision pronounced in this Court, I cannot, sitting alone in Chamber, 
now grant the application. 



By the directions of his Lordship, the application was subsequently 
renewed in Chamber 

Coram Woulfe, C. B., Pennsfathbb, B., and Richards, B. 

Mr. Dix contended that such instruments were at one time very com- 
mon assurances, and still were common in the northern counties: 
that it was manifest from the decision of the late Chief Baron, reported 
in the 5th Law Recorder, that he would have made the same rule, even 
if the application had been made between the original parties. — 
[WouLFB, C. B. In an ordinary warrant, could judgment be entered 
if the executors were not named ?] — No ; but the wording of the two in* 
struments is quite different.— [Pennefather, B. I certainly think the 
cases are quite distinguishable.]— According to the rule of the Comt, 
every ordinary warrant must be filed when judgment is entered whilst 
the party keeps the bond ; but in the case of a Kerry bond, where the 
warrant is incorporated with it, the bond itself must be filed ; Executors 
of Cinnamon Y* M*Quinlan(d)j another casein which the Queen's 
Bench allowed judgment to be entered on such a bond at the suit of th^ 
executors of the obligee. 

Woulfe, C B. 

I agree with Baron PENKEFATaRR, in thinking that this case is dis* 
Unguishable fira»m Ihat of mn ordinary warrant. 

Richards, B. 

** A judgment or judgments for that purpose" must mean a judgment 



(n) 6 Law Rec. 3d Ser. 71. (6; 1 Law Rec. 3 Ser. 183. 

(e) Vide the cage of White v. frhite, 3 Law Rec. 2d Ser. 32. 
(tf) 2 Law Rec. 2d Ser. 120. 



(■ 
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r judgmenU to be entered at the suit of the parties before declared 
'^itided to the penalty, otherwise sach instraments as this wonld be of 
*o nse. 

Their Lordships desired that the case should be mentioned to Baron 
' ""^ife Foster, as he was reported to have entertained a different opinion in 
-'- - ^ he case of The Executors of Montgtnnery r. Johnson, 

j^:? The matter was afterwards mentioned before Baron Foster, in 

-SKvq:Chamber9 who staled that, according to his recollection, the late Chief 

Baron discountenanced this species of securities altogether. His Lord- 

^ ship further stated, that he recollected having himself decided that 

judgment could not be entered on such a bond against the executor of 

e jmqtfae obligor, but that he thought the present case, where the obligor 

was still alive, and the application was madt at Ihe suit of the executors 

of the obligee, quite distinguishable. 

On a subsequent day, the application was renewed in Chamber 
-mtf ^^^^ Pbneefather, B., and the 



If X3 



:e-^t 



J^ 'JtS 



Motion was granted. 
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PRACTICE— AFFIDAVIT TO HOLD TO BAIL— CHECK- 
BILL OF EXCHANGE— STAMP. 

Clear V v. Ramsay. 

tx this case, a rule to shew cause of bail was obtained by the defendant. An affidavit to 

who had been arrested and holden to bail upon the following affidavit, ^^^^ ^ 'the 

which was sworn before a Commissioner in London :— > plaintiff, st^- 

" Thomas Cleary, of," kc^ *' in the county of Middlesex,* in that part (the defendant) 

*< of the United Kingdom of Great Britain and Ireland>lled England, ^^^^^^^^ 

" Gentleman, maketh oath and saith, that Wm. Ramsay, is justly and truly nent in, &c., 

*' indebted unto this deponent in the sum of £21. lis. principal money, ney ^dne tolthe 

" doe to this deponent as the bearer on demand .of a certain check drawn deponent as 

" by the said William Ramsay on one Robert Ramsay, of Sligo, in the demand of a 

'* connty of Sligo, in that part of the said United Kingdom of Great ff ^'l „ 

drawn by the 
said W. R. on one B. B.. which " saidchecli" was given to the deponent for value re- 
ceived bj the said B. B. in diet, &c. found and provided by the deponent for the said B. B., 
and at his request, and for monej lent and advanced to him, and at his like request, by the 
deponent, and wMch '*said check'' was made payable to deponent on demand, and had 
been refused payment by the said B. B., to whom it was duly presented for payment— 
Held not to be sufficient, the instrument therein set forth not being a check, but merely a 
written direction to B. B. to pay his own debt. Heltfy also, that it could not be presumed 
to be a bill of exchange, inasmuch as it was not stated to be stamped. 
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<< Britain and Ireland called Irelandf and bearing date, London, 7ih 
^'day o( September, 1839; and lAich aaad cbeck uraa giren nnlo Ifaie 
"deponent for yalne reoeired bj the said Robert Ramaay in diet, 
" WBshing and lodging, found and provided by thin deponent for the 
"«aid Robert Raniiajr, and at bitroqaeat; and for money lent and 
<* advanced to himi and at bit like reqaeaty by tbie deponent; and 
" which said check was made payable to this deponent or bearer on 
" demand, and has been refused payment by the said Robert Ranasay, 
'Uo whom it was duly presented for payment; and the eaid sum of 
'* £21. 1 Is, still lemains wholly due and unpaid/ 



Mr, FUzgibbon for the defendant— On the face of the affidavit it is 
stated, that the debt is for diet, hon supplied to Bob$ri Ramsay ; it doee 
not say at the request of William Kanisay» the defendant, bat states 
that William Ramsay gave a cbeck on Robert for Robert s debt. If 
this be considered as an undertaking to pay the debt of another, there 
mnst be a valid agreement in writing under the statute of frauds, with 
a consideration expressed on the face of ikf as decided in Wuin v« JVarl- 
iers (a), and many subsequent cases. 

The cause of action disclosed in the affidavit amounts only to this, 
that the defendant gave the plaintiff a written order by which he 
desired Robert Ramsay to pay the plaintiff the debt which he, Robert 
Ramsay, owed the plaintiff, bm that Robert Rapnsay refused to do so. 
Every word of this statement may be true, and yet it discloses no legfA 
eanse of action against William Ramsay. 



Mr. Crawford^ carUra. — The objection to'this affidavit is solely founded 
on a clerical error, the name of Robert having been substituted by 
mistake for that of William. The words " at his request" may be fairly 
taken to mean, at the request of William Ranraay, although snch may not 
be the strictly grammatieal oonstmetion of the sentence. Bat the 
statement of the consideration, being snrplasage, may be ^rejected 
altogether; IUai$om v. Andrew (b); and then this instrument, although 
it cannot be treated as a cbeck, may be declared on as a bill of eKobange 
payable to bearer on demand.-— [Picmkbpathbr, R In Ibboimn 
V. Andrew^ the defendant was dmrged as the acceptor of two bills 
of exchange, and notwithstanding the rejection of the statement 
of the consideration in that case, sufficient remained to shew that 
there vras a good eanse of aclH>n against the defendant. The affi- 
davit there stated a consideration, although imperfectly ; but did 
not disclose the total absence of a consideration aa the affidavit 
does here. Have yon any precedent of an affidavit to hold to bail in 



(ff) 5 East, 10 ; S. C, 1 Smith, 899. 



(ft; Ale. & Nap. 189. 
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.irbich a kill of ezehMge paymble to bearer on demand it doMribod at 
a chock? A check in common parlance and in mercantile language iropliet 
a draft withoat a stanp.j^-There may be no precedent of each an affi- 
davit, but upon principle* there it no reiiton why a bill of excliange 
shoold not be to detcribed, and the Court will . not pretume that thit 
iattrament b without a ttamp. 




Ptr CWrioM. 

Thit affidavit it intnffieient. The wordt *'at hit requett,** mutt 
mean at the requett of Robert Ramtay,.atAtr matt be taken to refer to 
the latt antecedent. ;:* 

Upon the face of the affidavit it appeart that the inttrament therein 
set forth it an invalid inttrument^ being notliing more than a written 
direction to Robert Ramtay to pay hit own debt, and we cannot pretume 
it to be a bill of exchangep becaute it it not ttated to be ttamped. 

Ditallow the caute of bail and ditcharge the defendant out of 
cuttody. 



SITTINGS AFTER HILARY TERM lt40. 



RBGiaTRY APPEALS. 



Monday^ Fdnvary 24lA. 

Coram Tbb Lord Chief Baron. 

CERTIFICATE OF FORMER REGISTRY. 

In re Patrick Rcilly.* 

The appellant having in compliance with the 27th tection of the 2 & S 

IF. 4,c 88, giren notice of hat intention to regitt^r anew at a £20 

freeholder for the county of Dubliny claimed to be entitled and admitted 

W regitter hit vote upon producing his former certificatCi which .WM 

in fthe following form : — 

«* CeriificcOeof RcHt'ckwrffer^ Freeholder^ or LwodnoUkr. 



** County ) 
of [ 



This it to certify that (Pairiek Reilfy) o((Boalam€) 
** wat thit day duly registered before me at a voter for 
•• thit (county), in right of a (freehold) vf the yearly 



On ma mpplf- 
cition to n^ 
giflter anew 
onder the Sfth 
teetioa of tlM 
9 & 3 IF 4, e. 
88, fierd,€tti 
a certifica^ of 
ibnntrregUuy 
was ▼aid, al* 
thoQgli it 
omitted to 8tf ft 
tb« foter^s od- 
ditioo or tho 
coiiBty in 

tided. 



* Ex relatione. 



S K 
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\H4fO. *< value of (twenty) poonds sitaate at (KUMsk house, Barony of 

** Coolock) in this coonty. 

'< Dated this (20M) day of (October), 1 832, Hi(Kilmainham)r 

'^ (Danid Ryan Kane) Chairman of Sessions. 
^(W.B. Fitzgerald) Clerk of the Peace."* 




His claim was rejected upon the ground that the certificate 
defective, containing neither the addition of the voter, nor a sufficiently 
'accurate description of his place of abode. 

Mr. Monahan, Q. C. for the appellant, relied upon the certificate as 
/>rtma y^rcte evidence of his right under the 27th section "to obtain a 
'* new certificate without further proof or oath.** If there be any infor- 
mality in the framing of the instrument, that informality is not at- 
tributable te the error or neglect of the claimant, but to that of the Officer 
of the Court, whose duty in framing and delivering a certificate to each 
registered voter upon application is fully set forth in the 28th section. That 
section directs, that " upon any person being under this act declared enti- 
^* tied to be registered as a voter, the Clerk of the Peace or his deputy shall, 
'< upon payment of one shilling, give to the jierson s«> declared entitled a 
** certificate on parchment, signed by such Clerk of the P(»ce, or his 
'< deputy, as also by the Barrister, Chairman, or Judge, declaring suck 
" right ;'* and then the section goes on to specify the nature of the Officer's 
duty mure accurately, by requiring him Co certify, " that such person 
** has been registered as a voter for such oonnty, city, town, or borough, 
** and the character and right in which he has been so registered, and the 
** date of such registry." All this has been done,bnt the objection is, 
that inasmuch as the schedule (D. "^o. 1) of the act gives a form of 
certificate which contains the above particulars more minutely set forth 
and amplified, an omission of any of the particulars so super-added by 
the schedule is fatal. 

The certificate in this case Is objected to, inasmuch as it sets forth the 
name of the voter only, without giving his addition as directed by the 
schedule, and the name of his abode without specifying in what county, 
city, town or borough it is situate. But the statute in this respect is 
merely directory, and the omission of the Officer cannot vitiate the in- 
strument. He is the only person authorised to issue a certificate, and 
the voter cannot control him in the execution of his duty. That instru- 
ment is under an express provision of the statute made prima facie 
evidence of a certain right, and that right accrues from certain qualifi- 



* The above certificate (with the exception of the wordtf ia italics) was in the usual 

printed form. 
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cfttiont being declared to exist in the daimant, upon a dae and legal IBiO! 
investigation of bis case before a competent tribunal. 

The certificate is not the record, it is only evidence of an adjudi- 
cation of the Court below, it is made prima facie evidence in that case 
only by a statutory provision, and it may be controverted by ex- 
trinsic evidence adduced by the opposing party. For instance, it is 
competent to those who dispute the claim to prove the death of the 
party, the alienation of the lands since the adjudication, and various- 
other facU connected with the merits of the case, but it is not com* 
petent to them to strip the appellant of a right conferred upon him 
by the statnte, because the Officer of the Court has omiued to fulfil 
his duty. That principle was settled in Heath v. Hubbard (a), where 
it was decided that a bill of sale of a ship .at sea was valid, notwitii- 
standing the omission of the Officer to endorse the entry of the transfer 
as directed by 34 Geo. 3, c. 68. 

The same principle was acted on by Lord Mansfield in Underwood y» 
Miller (b) ; and by the Court of Exchequer Chamber in this country, 

in V. Maxwelly cited by Burton, J., in Leseee of McDonnell v. 

Murphy (r). A public Officer will be presumed to have done his duty 
until the contrary appear ; William* v. The East India Company {d)\ 
Monhe V. Builer {e). 

The fact then of a certificate, no matter how defective, provided it 
be intelligible, having been ottered by the proper Officer in pursuance 
of the directory provision of the statute, is evidence that the appel- 
lant's case has undergone the due investigation required by law» 

In BreevLS Cote (f)t it was decided before a committee of the House 
of Commons that the vote was good, notwithstanding the omission of 
the Officer to insert the addition of the claimant. And in Lane*s Case{g)t 
the vote was held good, -notwithstanding that the affidavit did not set 
out the street, lane, or place in which the voter resided, and the case of 
the affidavit is much stronger than that of the certificate, the latter being 
purely the act of the Officer. 

Mr. Latouche and Mr. Hamilton^ contra, — The statute has declared 
that the certificate shall establish a prima facie case under the 27th sec- 
tion, but it only recognises such certificates as are duly executed accord^ 
ing to the provisions of the act, and the schedule gives a specific form, 
leaving blanks to be filled up by the Officer, according to the infor- 
mation furnished in each case by the voter himself. This is sufficient 

((f) 4 East, no. (jb) 1 Taunt. 887. 

({ ) 3 Fox & Sm. 304, n. (d) S East, 193. 

(0 1 Rol. Rep. 83. (f) Falk. & Fitz. 322. 

(S) Id. 327. 
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1840. to dtstiogaish tliit case from die eatet of Heaih v. HtMard, and l/n- 
derwood t. Miller, In both thoM cases, the net was one whicb the 
'Officer alone was to perform, and which would bavo been performed 
witboot the pririty of the parties. In the case of a certificate, the voter, 
in order to render the Officer liable for a breach of doty, sboold demand 
the certificate in person, and then it should be given to himself alone. 
Thus the act of the Officer is coupled with the act of the voter, and 
whatever omission or mistake occurs is the omission or mistake uf the 
voter rather than of the Officer. If any misdescription or misnomer 
appears on the face of the tnatmrnent, it mn«t have arisen either from the 
negligence or fraud of the voter, who was not only present at the time 
of its execution, but, as appears from the 27th sectioni most necesearily 
have been the party who communicated the instmctions to the Clerk of 
the Peace. There are authorities shewing that third parties may bo pre- 
judiced by a non-compliance with the provisions of an act of parliament s 
CVocsAy V. Arkwri^{a) ; Dolmam v. Dolman (ft). 
• The oases of Bt€tm and Zom, cited from Falkner S^ Fiizhi9b$rtM /2s> 
fOfU^ although the decbions of a Committee of the House of CommonSi 
are not entitled to the weight of judicial authorities whereby this Court 
can be coerced. 

It is provided by the 54th section, that the certificate shall be condu* 
sive of the right of voting, and no inquiry 4ir scrutiny whatever can be 
made regarding it daring the election ; whereas, for the purpose of 
renewing a registry, the oertifieate is only tioated as affording jirtJiMr 
faek evidence, which dearly implies a subsequent investigation. The 
name of the person in the oertifieate may apply to several persons, and 
one of the modes of narrowing the inquiry respecting the individual, is 
to specify his addition and residence ; and accordingly the statute di- 
rects, in the schedule, that the voter shall be so described in his certifi* 
eate. The admission of this claim would open a door to the grossest 
fraud. 

WOULFB, C. B. 

I do not consider the objeetion in this case a substantial one. The 
party produces a oertifieate which he received purroant to the provi«ion^ 
of the statute, and which it was imperative on the Officer of the 
Court, under a heavy penalty, to deliver to him upon payment of one 
shilling. With the execution of that instrumail the party has nothing 
to do. The statute makes it pnma facie evidence when produced after 
a lapse of time, which may extend to the term of eight years. It would 
deaiiy be an injustice to the voter, if, after his case having undergone 
the minute and seaidiing investigation to which it is necessarily exposed 

C«) S T. B. 603. (h) 5 T. B. 641. 
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bjr tlie I5(h, I6t1i, 17 tb, lecb, tod 19th MctiofM of (he act, before 1840. 
the Barriiiter eoald adjudieate opon it, be were liable to be tamed round 
upon a point of form, and without any dis^ndifying act on hif part» 
to be deptved of the benefit fionferred on bim by the statute, because 
the Officer may hare been remiss in the exeeation of his doty. Tbe 
law is rightly laid down in Heath r. UtAbard^ tliat the omission of tbe 
Officer 6ball not prejudice the party. I mast take the certificate as af- 
fording a good prima facie case, and, therefore, admit the claimant. 

Rejection rev«r8ed.-^CIaim admitted. 



Same day, 

RE6ISTRY_LEASEH0LD-^APP0RTI0NMBNT OF RENT- 
BENEFICIAL INTEREST— POWER TO ADJOURN 

REGISTRY SESSIONS. 

In re M^Kea* 

This was an appeal from a decision of tbe Chairman of the Coanty of ^ beneficial 
Dnblin, at a Registry Sessions held at Kingstown. intereiit of £io 

Appellant having served notice of his intention to register as a £10 main^™fter 



a due 
tionme' 

Chairman, on the grounds, that being a Bob«lessee, be could only register rent upon that 



leaseholder, pursuant to the. 2 & 3 W. 4, c. 88, was reject^^ by the \^ <i^e »PP^' 



v^iminiiBii, UH MVM i^ruuuuci, \\m»,\ uoiiig « buu*iown$i?, ho vuuiu uuijr nr|^iai«r rent upon tnat 

oat of premises in his own occupation, and that he had not a '* bene- ^^ oQt^'of 

"fieial interest therein of £10 over and above all rents and charges which a lease- 

*< payable ont of the same." Ii was however added, that ** If the rent regi/terlhia ^ 

**is duly apportioned, he has sufficient value to entitle him to register," 7^^<^~~^'^ ^ 

^ ^'^ "^ be a sufficient 

qualification 

A preliminary objection was taken agiuaat tbe appeal, ^wX\.^2' 

though such 

Mr. LaiawM contending that the Smsions wore illegally held, tbe oveVand above 



time and place beiag appointed by tbe Liord Lieotenaot, oiider a sup- ^^ ^^3^t ^?^ 

posed power of adjoomment said to be contained in the S3d section of premiMn are 

tbe Reform Aet; whereas such power only related to the first or Spa- ^^^^J^ j^j^^^' 

cial Sessions held immediately after the passing of that act. The that the power 

Session for registering is a component part of the Quarter Sessions, ment conferred 

as is evident from the 27th section, and there are no Quarter Ses» ;^° the Lord 

«_- Xiieutenant by 

sions bold at Kingstown. By the 6 and 7 Wm. 4^ c 7$, s. 59, the 33d section 

of the same act 

applied to all 

future Begistry Sessions, as well as to the first Special Session held under the act. 




250 CASES IN THK EXCHKQUER OF PL!iA& 

1840. a power is given to ttie Lord Lieutenant to appoint certain additional 
places for holding Qaarter Sessions, bat subject to certain conditions, the 
same to be made known and published only at a certain period of the year ; 
and these Sessions were not so published. By the 27th section of the 
Reform Act, the Barrister is bound to hold his Registry Court no where 
but at a Quarter Sessions, the business of which is clearly defined by the 
36 G. 3, c. 25. 

The Chief Baron overruled the objection, observing, that even «ap- 
posing he had a doubt, which he then certainly did* not entertain, 
as to the 33d section having reference to all future Registry Sessions 
still it was not competent for the Court to inquire into the validity or 
invalidity of the act of the executive in such a case, nor into the qaes* 
tion of the Chairman's jurisdiction. That was already decided by Mr. 
Justice CftAMPTox, in Kennedy* s Case (a), and that decision he saw no 
ground for altering. Had the appellant been registered in the Court 
below in the first instance, there could have been no appeal against his 
admission, and his vote should so far stand valid and good. If that were 
the state of things, and there existed no means of removing his name 
from off the list of voters, had he been admitted by the Court below, it 
would clearly be injustice to deny him an opportunity of proving that 
before the Appellate Court, which, if proved to the satisfaction of the 
Court below, would have conferred a right that could not be impugned, 
at least until after he had exercised it by voting. 

Hiai^KBrdship refused to reserve the question for the consideration of 
the Judges, declaring that his opinion was by no means doubtful, and 
that he could not entertain the objection. 

' Mr. Monahan^ Q. C, then stated the appellant's case. — He held a lot 
of ground for a long term of years, at a rent of £12, but not directly 
under the owner in fee. He was, therefore, as a sub-lessee, disqualified 
from registering, except out of that portion in his own occupation. 
Upon this plot of ground he built three houses, at an expense of £600 
or £800. Two of these houses were let by him at a rent of £30 c-year 
each, and the remaining one, which he occupied, was valued at £20. By 
deducting the entire £12 rent to which he was subject under his lease, 
there remained an interest of not more than £8, being £2 short of the 
franchise. The appellant sought to have the rent apportioned upon the 
premises, in which case, as stated in the order of rejection, he would be 
entitled to his vote. The 1st section of the Reform Act confers the 
right topght for upon all who possessed a <' beneficial interest therein** 
(meaning in the premises which became the subject of registry), over 
and above *' all rent and charges,** so far leaving the words " rent and 
''charges*' to be interpreted according to the nature of the case. Th^ 

(a) Alc.IC^s. Cu. 4/. 
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affidarit of the leaseholder, however, helped ont the interpretation, if 1840* 
any help were wanting, for it went on, after describing the premises, to 
say, that it *' is now of the clear yearly valae of £10 over and above all 
*' rent and charges payable out of the same." There can be no question, 
then, that the legislature meant that the claimant should have a benefi- 
cial interest of £10 over and above all rent and charges to which that 
portion of the lands out of which he sought to register was separately 
liable. That view was taken by ten ofthe Jndgesin /itrtf 6\m9tii7^« 
kofM and others {a)y where joint tenants after severance were allowed to 
register, under the 10 G^. 4, c 8, on proving the requisite value, after 
deducting the several proportions of rent which each was in equity liable 
to contribute. In that case, as well as this, it could not be denied that 
every single portion of the premises under demise was liable to distress 
for the landlord's rent ; but the portion which, in equity, was contri- 
butable, was all that was considered the charge. In Chases Case, (b)^ 
the Middlesex Committee decided, that where a mortgage comprised 
different estates, the rents and profits of which were much greater than 
the interest of the sum borrowed, the vote was good, thereby adopting 
the principle of contribution of charges. In Carys Eg.Cas, Abr.Anon. 
33, J^L 5, it was decided that rents, though charged in point of law on 
each and every part, are distributable over the entire of the premises, 
and the tenant of each part can compel a contribution from the others. 
As «uch, then, the appellant sought that the portion of his rent which 
would thus in equity be contributable, ought per se to be accounted the 
retitor charge payable ont of the premises from which he seeks to Register. 

Mr. Latouehe^ covi/ra.^ This case has been argued on the same prin« 
ciple which governed the decision in Cunningham* s Case, but the present 
case is very different. In cases of joint tenancy, each co-tenant is liable 
to the landlord in debt or covenant for his proportion of the rent (c) ; 
whereas in the case of an under- letting, the under-lessee is not person- 
ally liable to the landlord. In the one case, the land is liable to distress 
and the co-tenant to a personal action ; in the other, the land only is 
liable. 

Two things are requisite to determine what is a charge under the 
principle of the election acts — First, the lands must be liable^ Secondly, 
the claimant must be personally liable ; and accordingly, a mortgage 
created by the head- landlord is no charge with respect to a sub-lessee. 
Rent issues ont of each and every part of the land. Could the claimant 
swear that his qualification was £10 over all charges to which he was 
liable with respect to the land if he omitted a part of the head -rent? 
The landlord would look to his own lessee for the payment. The oath 
of the jury prescribed by the 10 G. .4, is still in force ; Giennan's 

(«) Ale. Reg. Ca». 3, (6) 2 Peck, 103. (r) 2Saund. 1S2, note 2. 
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Ca^a), They are to trjr what is ifae ralae over and ab^re all refit and 
cbarg^e« to wkieh the daiaiaat's laad m liable. 

To allow apportiomneDl would be to permit a third per«en to di*- 
charge the claimant of hu own liability. In R»W€$ CQ9e(b)f it wat held 
that an agreement on the part of the latidierd to pay the taxen, coidd not 
discharge the claimant from bis liability ; and in AmpUs Cafe (c), it 
was held that the owner of a shop mesC swear to salification over and 
aboYO all the taxes» although he holds but pari of the house, and his 
landlord pays the taxes. The legislature has always been careful to 
guard thfsdass of TOtefs, yia^ 40s^ now £10, from temptation; nc- 
oordiog>y» their attdarits are v^j particular ; thi4r modes of occupa- 
tion roust be stated, as well as the dates of their leases. How is the 
rent to be apportioned ? Is it on each acre, or on the proportional ra- 
lue? All the buildings might be on a very insignificant portion. What 
would be the apportionment of the rent on the land ? 

The case of • mortgage being apportioned, cited by Mr. Mcnakant 
is net in point. It was formerly doubted whether a mortgage was a 
chaif^e under the construction of the Eleotion Acta. Sinuamf in his trea- 
tise, assigns the reason; Giffbrd on EUdUmt^ fid. The land is only 
she pledge, the d^bc is personal. On the death of the mortgagor, hie 
assets are first liable. On a bill of foreclosure, all parties must be he- 
fore the Court, with a f iew to eontributa ; in case of rent, it Is a pri- 
mary charge. The land is held on the condiiioit of ita being paid* 

Woui^B, C. B. 

This case nfusibtf gorerned by the same priooiple that ruled Omnmnff-' 
hams Case. I cannot perceive any substantial difference in point of liabi- 
lity, between differ«»nt portions of the lands of a sole lessee and the sepa- 
rate sliares of several joint tanants. There can be no doubt as to the legal 
right of the landlord, in either case, to recover by eoteri l^ upon and 
distraining any one portion of ihe lands in satisfaction of his entire 
rent ; neither can there be any doubt that each party has his teasedy orer 
against the other to the extent of a fair and equitable apportionment. If 
then, for the recovery of a portion of the rent for which he ie liable to be 
distrained, [he has a remedy over against]some other portion of the same 
lands, that remedy diminishes the aiiount of his charges. That is 
the principle of Cunnitffikam's Cmte^t and by that principle the preeenl 
case must be ruledw I must thenlfore consider the words ^'reaC 
" and charges payable out of the same" to mean ai aliquot part of the 
whole rent equitably apportioned. 

Rfgectiou reversed. — Claimant admitted.* 

(u) Ale. Beg. Cm. 56. (h) Falk. & Fiti. 138. (• ) lb. IdO. 






* Several other cases, involving case, were ruled in acoordnnco 
the same questions which were de- with the above decisions, 
termined in this and the preceding 
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QUEEN'S BENCH. 

Saturday 2bUh Tuesday 2%th, Wednesday 2^th January, 1840^ 

QUO WARRANTO-^COK?OVi\TF^ OFFICE— ELECTION- 
CITY TREASURER. 

The Queen at the relation of R. Kinahan v. Darlev. 

This was an application for liberty to file an information in the nature Where S. and 

of a quo warranto against the defendant, to shew by what right he ^idatcM^or the 

exercised the office of Treasurer of the Public Money oi the city of City Treasor- 

Dubltn. The affidavit of Alderman Richard Smyth stated, that the office \^^ ^^ former 

of Treasurer became vacant by the death of the late Treasurer in March ^** elected ; 

the Retumme 
1836 ; that upon the 2d of April, Alderman Morrisson, the then Lord Officer (the 

Mayor, convened by summons the Board of Aldermen to elect a sue- J^'? Mayor) 
. ' ' ^ ^ ^ having reject- 

cessor ; that upon that occasion there were two candidates, Henry F. • ed the votes of 
Darley, and William Smyth, the son of the deponent, and that twelve ^^^ional ^ 

of said Aldermen voted for Smyth and nine for Darley; that five Justices of the 

city who at^ 
of the Divisional Justices under the provisions of 48 Geo. 3, c. 140, tended and 

attended and tendered their votes for Darley, but the Lord Mayor re- ^°^^f^ *J?? 

fused to receive the same, on the ground that they were not entitled to subsequently 

vote, and declared Smyth duly elected ; that Smyth entered into security mation^in the 

and performed the other requisites under 49 Geo, 3, c. 20 ; that counsel nature of a ytw 

on behalf of Darley then handed a protest to the Lord Mayor against obtained aver- 

the validity of said election ; that there weie at and before the death ^^^^ that S. 

of the late Treasurer, and from thence continually, three other Divisional elected, to 

Justices, viz., Arthur Hamilton, Joseph Gabbett, and George Studdert; ^^^ were*^' 

that said Arthur Hamilton during that time was within summons, and taken, and 

afterwards 

might have been summoned, but was not summoned to attend said overruled, the 
election, and did not attend same ; that said Studdert was also within ^^Tthc °*^^°* 

summons, and might have been summoned, but was not, and did not Justices had a 

right to vote at 
this election ; 
D. then applied for a mandjmux calling'on the Lord Mayor to convene a meeting to complete 
his election, and at the same time S. applied for a mandamus to the Lord Mayor to hold 
a new election, on the ground that the former was void, the Court granted the former and 
refused the latter application ; to this mandamutt the Lord Mayor made a return setting 
out that the Divisional Magistrates were not duly summoned, &c., to shew that the 
election was void ; and while the question thereby raised was pending he held another 
election, at which S. was the only candidate, and was elected ; D. then obtained an order 
to .quash the return, and for a peremptory mandamus to the Lord Mayor, by virtue of 
which he was put into possession of the office ; the present relator now apolied for a quo 
warranto against D., upon the ground that the election of 1836 was void, the Justices 
not having been duly summoned, and although it was insisted, amongst other things, that 
this was really S.'s applichtion, who had hitherto insisted upon the validity of that 
election, and who had two or three opportunities on which he might have raised the same 
questions he now sought to raise, and either omitted to do so or failed upoa them ; the 
Courjt made the rule absolute. 

2 1. 
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attend said election; that Gabbett was within summons until the 31st 
of March, and might have been summoned, and that he did not attend 
said election, and that he told deponent that he had received no notice 
of same ; that in Easter Term 1836, Darley obtained leave to file an 
information in the nature of a quo warranto against Smyth ; that same 
was filed as of that Term, and the only issue joined was that Smyth 
was duly elected ; that upon the trial in the Sittings after Trinity Term 
1837, there was a verdict that Smyth was not duly elected ; that ex- 
ceptions were taken to the Judge's charge, for directing the jury that 
the Divisional Justices were entitled to vote, bnt these were subsequently 
overruled, the Court holding that these Justices were entitled to rote, 
and judgment of ouster was given against Smyth ; that in Hilary Term 
1839, an application was made on the part of Smyth for a mandamus 
to compeKthe Lord Mayor to hold a new election ; and a similar ap- 
plication on the part of Dariey, to compel him to convene the Board of 
Magistrates^ for the purpose of completing every act necessary for 
admitting him (Darley) into the full possession of the office ; that Smyth's 
application was refused, and that the Court granted the mandamus 
sought by Darley ; that Alderman Hoyte, the then Lord Mayor, made 
a return to this mandamus detailing the facts connected with the election 
of 1836; that said Hoyte, on the 21st February 1839 (while the 
question upon the return to the mandamus was pending), convened a 
meeting of the' Board of Magistrates to elect a Treasurer in the room of 
Smyth, who had been removed ; that fourteen electors attended who 
voted for Smyth, the only candidate, and he was declared duly elected 
by said Hoyte, and he again entered into security, and performed the 
other requisites. In Easter Term 1839, an application by Darley to 
quash the return to his mandamus was granted, and a peremptory 
mandamus issued to Hoyte to declare Darley duly elected, which was 
accordingly done, and Darley entered into security, and performed the 
other requisites for completing his election ; and since the 22d June 
1839, he continued to act as Treasurer. The affidavit of Robert 
Kinahan, the relator, merely stated, that before and on the 2d of April 
1836, he was and from thence continually had been, and then was an 
inhabitant householder of the county of the city of Dublin, and rated 
to the grand jury cess in the said county of, &c An 'affidavit by Mr. 
Studdert corroborated the statements in Alderman Smyth's affidavit with 
respect to himself; and the affidavit of the Town-derk stated that he 
merely summoned the Board of Aldermen, as was usual, to the election 
of the 2d of April 1836, and that he did not, nor did any other person for 
him, summon the Divisional Justices. The affidavit of the defendant 
Darley for the most part admitted the statements in Smyth's affidavit 
as to the proceeding's that had taken place, bnt insisted the qmsetion 
raised upon Darley 's information was, whether he or Smyth was right- 
fully the Treasurer of the Public Monies, and that it was then competent 
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to Smyth to try the qiMstion which he 8eek^ to try by ihia proceed- 
ing; thai upon the discussion of the mandamus moved for by Smyth, 
and also that moved for by deponent, all the facts now relied on were 
then pressed upon the Court, and then for the first time Smyth insisted 
upon the invalidity of the election of 1886; that not having availed 
himself of these two opportunities, and also of the opportunity upon 
the occasion of the return by Hoyte, which was framed by Smyth's 
counsel, when this qnestion might also be raised, the Court ought not 
te suffer the deponent to be fiarther harrassed by such proceedings ; 
that Alderman Smyth had, as deponent believed, persuaded the 
Corporation to undertake the management of all those proceedings 
on behalf of Smyth, and bear the costs of all such proceedings ; that 
Kinalian had no interest whatever in this question, but was merely 
put forward by William Smyth, and that this was really the application 
of the latter ; that Studdert was fully informed of bis right to vote at 
the election of 1836, by deponent and Ponsonby Shaw (who cor> 
roborated this statement by an affidavit), previous to the day of said 
election, and might have attended if he thought proper; and the 
deponent and Shaw further swore that they requested A. Hamilton to 
attend and vote, but he stated it was not his intention to do so, and that 
he would not vote for eitlier deponent or Smyth ; that two days before 
the 2d of April be called to request IVIr. Gabbett to vote for him, and 
that he was then told he was in Cork, which Gabbett had since informed 
liim by letter was the fact, and added therein that deponent was entitled 
to his vote according to his promise, to which letter deponent referred. 

The Atturney- General (Mr. Brady) obtained a rule nisi last Term, 
against which, 

Seijeant Greenej with whom were Messrs. Smith, Q. C, and Dariey, 
now shewed cause. — The issue joined in the pleadings in Darley's infor- 
mation, which was whether Smyth or Darley was Hghtfully elected, 
would be of the utmost importance regarding the decision of the Court, 
the judgment of the Court then being in Darley's favor. With respect to 
the two applications for writs of mandamus, Smyth's went upon the 
ground that the office was vacant, the former election being invalid, 
while Darley's on the contrary went upon the gi'ound that it was fiill 
of Darley, and the Couil; granted the latter mandamus. In Kina- 
lian's affidavit some statement of his interest in the matter, or the 
proceedings that had taken place, would have been expected, but not 
one word on tliese subjects or upon themeiits of the case. Smyth then 
induces the Lord Mayor to raise the very question now before the Court 
by the mandamus, and while that question is depending, he further 
procures the Lord Mayor to convene a meeting at which he is 
elected. An act of parliament having passed since the election in 
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1836, depriving the Diviftional Jastices of their right to vote, Darley 
cannot now get in ; and besides, if judgment of ouster was had 
against Darley, and he thus pat oat of the way, Smyth wonld be in by 
the election of 1839, and he coald not be disturbed. The allegations 
in the affidavits as to the absent parties are not that they had not notice, 
but that they were not sammoned. I regard this as Smyth's appli- 
cation, and made upon grounds which he omitted to rely upon on former 
occasions, when he had ample opportunity of doing &•, or having re- 
lied upon them failed to satisfy the Court ; and in Regina v. Manche$Ur 
Railway Company (a). Lord Denman says, '* it is nearly an oniversal 
" and inflexible rule that the Court will not allow a party to succeed on 
" a second application, who has previously applied for the same thing 
** without coming properly prepared," and his Lordship referred to Rex 
v. Orde^ (b), where Lord Tenterden pronounced a similar rule. The 
case of Rex v. Carliol (c), has been relied on upon former occasions, 
but the decision in that case was to restore a person to an office from 
which he had been unjustly removed ; and that might be said of most 
of the cases that will be cited on the other side. I admit there should 
be in general regular notice, and no* surprise, and here there Is none ; 
and there being no particular mode of convening the magistrates pointed 
out by the act, I am justified in calling this a captious objection ; and 
if the electors know of the election and do not attend, the convention 
is good, and the election valid.— [Cramptok, J. does not the word 
** convene" import something more?] — Darley swears he canvassed 
these persons who were absent, and I am arguing for Darley, who is 
innocent of any omission, and with it, if there were any, he ought not 
to be visited. The summons is only necessary to apprise the parties^'; 
and in truth this case is analogous to Rex v. Osboume (cQ, where Lord 
Ellenborough said, in reference to an objection like the present, that 
*< it was resorted to as a forlorn hope" and refused to listen to it. ( 
have hitherto argued this case as an application de novo^ but if this were 
granted there is not a principle, as respects quo warranto proceedings, 
that would not be violated. This is a motion to the discretion of 
the Court ; it was not so formerly, but it has been laid down by Lord 
Mansfield to be so. The Courts first interfered in regard to the length 
of time within which the relief was sought. Rex v. Stephens (e) ; and in 
The Wincheisea causes f/J, his Lordship said that ** the granting the role 
** or refusing to grant it would depend upon the particular circumstances 
** of each case :** and also in Rex v. Wardroper (g), Lord Mansfield says 
** the Court are to exercise a sound discretion upon the particular cir- 
" cumstances of every case ;" and upon this principle the Court ought to 
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reject the application of the present relator, who is now pat forward by 
parties who had an opportunity of trying this very question on three for^ 
raer occasions. The case of Rex ▼• Marten (a), contains a sammary of 
the law oniformly adhered to, and the present case comes within every 
principle laid down in that decision. It will be arged that if there be 
a qoestion, the Coart will not prevent its being tried, bat in the last case 
(&)» Lord Mansfield lays down three rules to regulate the discretion of 
Court in this respect, and a compliance with the present application 
woiild be a violation of each of them ; first, as respects the relator here ; 
secoodly,as to his motives and those of the party really making the present 
application; and thirdly, as to the consequences of granting the informa- 
tion. Smyth comes forward here in an infinitely more unfavorable 
light than any party in that case ; his motives and his purposes the 
Coort will not further ; and if they havejany regard to the law of the land, 
they will prevent the consequences which would flow from granting 
the present application. As to the general principles which regnlate 
the Coort in cases of this kind, I may refer to Rex v. Stacey (c). Rex v. 
Morilock (i/), and Rex v. Peacock {e). As to the discretion of the Court, 
Rex y. Cudlipp (f) establishes two points ; first, that the Court will 
not grant a quo warranto to a party for a defect of title in another, 
which applies equally to his own ; and secondly, that it will consider 
who is the relator ; and in that case Lord Kenyon said <* it was a 
mere subterfuge to say that those two persons are the real prosecutors 
* of this rule ; and our proceedings would be laughed at and treated with 
contempt, if we were so to decide ;" and the rule was on these grounds 
dischaiiged : and the same doctrine prevailed in Rex v. Trevenen (jgi). 
Rex V. Parry (A), and in Regina v. Manchester Railway Company (t). 
For the circumstances which have been held to afford suflBcient grounds 
for refusing the information, I may refer to Rex v. Bracken (k), Rex 
V. Coweli (i), and Rex v. Parkyn (m) ; in the latter case it was held to be 
a valid objection to the relator that^ he was present at and concurred 
in the proceedings when the objection was taken and overruled, and this 
occurred in the present case. Upon the same point the cases of Rex v. 
Payne (n). Rex v. Symnums (o). Rex v. Slythe (jpi)y and Rex v. Ward- 
roper {jq)^ are most important. The present case is unexampled, for the 
real applicant not only concurred in every thing done, and had himself 
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(a) 4 Burr. 3120. 
(c) 1 T. R. 1. 
(0 4 T. R. 684. 
{g) 2 B. & Al. 479. 
{i, 8 A. & £. 413. 
(/)6D.&R.336. 
(n; 2 Chy. R. 369. 
ip) 6 B. & C. 240. 



{b) p. 2123. 
(tf)3T. R.S00. 
(f) 6 T. R. 603. 
(A)6 A.&E.810. 
(*; A1.&N. 113. 
(m) 1 B. & Ad. 690. 
(o) 4 T. R. 223. 
(q) 4 Burr. 1963. 
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elected ; but be sw4Mre in bis affidArit apon tbe former notion, tbat he 
was not only TreMurev de fado bnt also dtjuft^ and pleaded tbe same 
to tbe information : aUter soch proceediaf^ can be be listened to saying 
tbat there was no election at all ? Another ground npon irbicb we 
rely is this, tbat if this objection exist it oogbt to hare been made at 
the election^ or at all events before Smyth was oasted, because then 
Darley oonld bare come to this Conrt for a matidWniiit, and the question 
coold be tried ; which is a strong circomstanoe to regulate the disca^tion 
of tbe Court. Coold be have said there was no election when be was 
acting ; and if not, will he be listened to aow» mymg that be was an 
usurper ? Another ground for refusing this application is,, tbat it is an 
attempt to re-argue a question wbteh this party bad tbree opportunities 
of arguing before ; BjfX ▼• Stacmf and Rat v. Orde, and Regima t. 
ManeheHar JRailway CbMyMWji^ where Lord Denman laid down what 
lie called aa inflexible rule, an I before nMntioned« In obtaining the 
Corporation funda to sustain hiai in direct violation of tbe 2, 3, Vie. 
c 76, and In inducing the Lord Mayor to bold tbe second election 
while tbe question between the parties was depending in thisCourt,Smytb 
has been guilty of uiscondoeti which disentitles htm to the&vor he now 
seeks. As to the consequences^ first, if the election in 1836 should 
be dedared invalidi then tbe election held in 1839 in defiance of ibis 
Court becomes valid, and Smyth is in office ; secondly, irreparable in- 
jury is done to Darley, for many of his supporters wlio were entitled to 
vote at tbe time of the election have since been disqualified, and he 
cannot therefore succeed ; thirdly, it would overrule and defeat a former 
decision of this high Court ; Datley is in office by your own writ, and 
tbat not a proceeding by which Smyth can allege be was not bound. 

The AUofney- General and Mr. Smithy Q. C, with whom was Mr. 
H. ITtf^.-— The 49 G. 3. a 29, dirccU tbe Lord Mayor to '' convene*' 
tbe Board of Magistrates, and tbe question is did he do so ? It is now 
decided that tbe Oividonal Justices formed a part of that Board, and it 
cannot be denied that some of them who were within summons werenot 
convened, it is conceded that the Divisional magistrates were not sum- 
moned, and there were three of these persons in Dublin, who ought to 
have been and were not summoned, and who did not attend ; this is a 
fatal objection, Rex v. May (a). Rex v. Langhome (6), and same 
doctrine is laid down in Tancred on quo warranto 52 ei seg, Tbe 
Court will consider well before it will turn round a party who would 
be without remedy. If he were not aware of tbe jl'^g^dity of the 
election, the party's concurrence raises no objection. Rex v. iSbit/A (c), 



(a) 5 Burr. 2692, 



(f)SVer,9cU,M3. 



(c) 3 T. R, 573. 
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Rtx^. Brown(a% Rex v.Morri9(b) ; nor is it nny answer to'an application 
lika the present tliat the relator acted irith the party, Rex, y. Benne^ (c), 
Rex V. fVakeiin (d). We fully admit tlie proposaiion tliat a person 
present and concurring in the election cannot afterwards dispute it. Tan' 
cred 38, 39 ; as if Darley, after using tlie votes of the Divisional Justices, 
afterwards objected to their right to vote. But that principle^cminot 
apply to the present case ; thera is no ooocarrence tn Kinahan, because it 
must be by a person who took part in the alectton ; there is no acquies- 
cence on the part of Kinahan in the title of the Justices, and the Court, by 
deciding that they were improperly rejected, virtually declared the 
election void ; and even if Kinahan was concurring, the objection 
being a latent one, he would not be disqoaltfied from being a relator, 
Tancredj 40. There is no estoppel here upon the ground that this 
question might have been adjndieated upon before; we contend that 
from the frame of the pleadings in the information of 1836, it oould 
not have been raised in that case; in the return to the mandamui we 
actually raised this question, but from a slip in the pleading we were not 
able to bring it rightly before the Conrt. As to the Corporation pay- 
ing the costs of these proceedings, they were fully justified in doing so, 
because heretofore the Board of Aldermen were exclusively the elec- 
toral body; and as to any misconduct upon the part of Smyth, there 
was much more upon the other side, in endeavouring secretly to get 
these parties to vote without notice or summons ; but in point of fact this 
part of the case was disposed of in Regina v. Hoyte («). That this 
office is a proper subject for quo warranto this Court has already decided. 
Upon these grounds we submit that there does not exist valid objection 
to the present relator, and if the election in 1836 was void, that Darley 
ought not to have the fruits of the office as if he had been duly elected. 



1840. 



KINAHAN 
DARLEY. 



Mr. Holmei replied.— Kinahan must be considered here as a perfect 
stranger ; as a rate-payer he has no interest ; for the grand jury applet, 
and assessors lay on the assessment ; the Treasurer is a mere trustee of 
the money. — [Bushe, C. J. Is he not interested in the solvency of 
the Treasurer ?] ~ Just as far as every member of the community is, and 
1 admit this Court will grant this writ to a stranger where the public 
are interested ; but in the present case the public are not concerned. 
By the 49 G, 3, c. 20, the Treasurer is bound to lodge the money 
weekly, and Smyth swears Darley entered into the requisite securities ; 
there is not a pretence for saying that the public is more interested in 
having Smyth than Darley. The Court cannot wink at this, that Smyth 
is the res^ applicant here ; and why was Kinahan put forward ? Merely 



(fl) 3 T. R. 674, note, 
(r) 1 B. & Ad. 684. 



{b) 3 East, 213. 
(<f) 1 6. & Ad. 60. 



(r) 1 Jebb & S. Q^, 
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to get rid of the cases cited by Serjeant Greene, Even admitting 
the objection for want of sommons to be a good one, in the present 
case it is a mere formal objection, because if a due summons bad been 
given to all, my client would be in office ; there are eight Justices, five 
of whom attended and voted for Darley ; of the three who ifemaiDed 
away, Hamilton said he would not vote, and the other two would neutra- 
lise the votes of one another ; and, therefore, had the Lord Mayor sum- 
moned all, the result would have been the same ; and for that reason 
substantially, and upon the merits of the case Darley is in office ; and 
the Court is now called upon, when things cannot possibly be pot into 
statu guoy in consequence of the statute which passed since, deprivii^ 
the Justices of their right to vote, to allow this formal objection, and 
defeat the real merits of the case. Can the Court mistake the deceptive 
object of this application ? Let Darley be ousted and Smith will then 
insist that he is Treasurer de facto and dejure by an election held in 
contempt of this Court* The cases cited by Serjeant Greene establish 
this, that the Court will in its discretion go much further than is required 
in this case, in refusing such applications when the public is not in- 
terested : they will leave the complainant to his action at law ; they 
will not give him this prerogative writ, but stand neutral between the 
parties. WiUcoch on CorporationXf 476 PL 401 ; Rex v. Parry (a). This 
is an a fortiori case, for if what was omitted had been done, the result 
would have been the same ; and this party having first insisted that the 
Justices had no right to vote, now shifts his ground and complains that 
they were not summoned ; all this time putting Darley under the in- 
fliction of the funds of the Corporation, and procuring the Lord Mayor 
of that Corporation to elect him in contempt of this high Court ; will 
the Court in the sound exercise of its discretion assist this man, or 
leave him to an action at law, which it is competent for him to bring? 
If a Corporation can be prosecuted for maintenance, they have been 
guilty of it in this case ; 1 Hawk. P» C by Curwood^ c 27, s. 44-5 ; 
5 Bac. Ab, T. Maintenance^ Letter Ay 250 ; and this Coart, which is 
the custoe morum of the country, is called upon to countenance this ; to 
countenance one party assisting another in a case of most vexatious 
litigation. 

Monday y May Wth. 
BusMB, C. J. this day pronounced the judgment of the Court. 
This case came before the Court upon shewing cause against a condi- 
tional order for liberty to file an information in the nature of a quo war- 
ranto against the defendant, calling upon him to shew by what authority 
he held the office of Treasurer of the Public Monies for the city of Dub- 
lin. We do not think it necessary at present to go at length into the 
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mAtters in the affitlarits filed either to sastain oc to resist this rule, as 
we are all of opinion that the validity of Mr. Darley*8 election is a proper 
subject to be tried, and we are anwilltng to prejadice that trial by nny 
obsorvatioDs npon the merits of the case. In the present case, it has 
been relied upon on the part of the defendant, that the relator had dis- 
entitled himself by his conduct to the rule he sought ; that this was a 
motion to the discretion of the Court, as it must be admitted to bo, and 
that this Court, in the sound exerciso of that discretion, would not npon 
that ground afford him any assistance. But it is conceded that Mr. 
Kinahan has no personal interest in this proceeding, and the fact that he 
was one of Mr. Smyth's sureties at the election of 1836, cannot fix him 
with such a participation in that election as would disqualify him from 
raising the present question. It is then said that Mr. Kinahan is only 
the nominal, and that Smyth is the real prosecutor in this case* and 
there is some ground for that statement ; and it was then urged that 
Mr. Smyth, in the former proceedings, having relied upon the election of 
1836 as a valid election, could not now be heard, insisting that that elec- 
tion was a nullity ; but the Court having decided that his election upon 
that occasion was void, in consequence of the Police Magistrates' votes 
having been rejected, they are of opinion that Mr. Smyth ought not 
to be debarred from shewing that these Magistrates were not duly sum- 
moned. It was next contended that Mr. Smyth, by procuring- the Lord 
Mayor to hold a meeting at which he was elected, pending the return to 
the mandamuiy on which we already pronounced judgment, was guilty 
of such misconduct as ought to prevent the interference of the Court; 
but we are of opinion that tjie proceedings connected with that transac- 
tion have been already disposed of in Regina v. Hoyte, It was fur- 
ther insisted upon, that this application ought to be refused, upon the 
ground that Alderman Smyth had procured a misapplication of the 
Corporate funds, in order to support the case of bin son against Mr. 
Darley ; but whatever impropriety there may have been in applying the 
funds of the Corporation to such purposes, that misapplication took place 
after the election, the validity of which was disputed. Upon these 
grounds, we must disallow the cause shewn against the conditional order, 
but without costs. 

Rule absolute, without costs.* 



1840. 



KINAHAN 

V. 
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* As to the former branches of 
this case referred to in the forego- 
ing report, see the argument on 
the bill of exceptions, 1 JM 8^ S. 
164 ; upon the applications by each 



for a writ o^ mandamus. Ibid, 468 ; 
and upon the Lord Mayors return 
and for an attachment against him, 
Ibid, 621. 
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PRACTICE— LOST WRIT— ISSUING DUPLICATE. 



Lessee Donnelly v. Malone. 



yriierc a she- 
riff against 
whom an order 
had been ob- 
tained for a 
fine for not re- 
turning a writ 
of habere Ja- 
eias po*9es6io- 
neniy nnder 
which posses- 
sion had been 
given, applied 
ror aduplicace 
writ, and stat- 
ed in his affi- 
davit that the 
original had 
been lost, and 
could not be 
found since the 
execution of it, 
his motion was 
granted, upon 
payment of all 
costs. 



Mr. Rolleston, on behalf of 4be sheriffs of the city of DoUin, applied 
for liberty to issae a doplibate writ of habere facias possessionem in this 
case. The affidavit of the sab> sheriff of said city stated, that he duly exe* 
Gated the first writ, and gave possession under it to the plaintiff; that 
the writ was afterwards lost, and that diligent search had since been 
made for it, but without effect ; that in the mean time the lessor of tbe 
plaintiff obtained a conditional order for a fine upon the stiertff for not 
returning the writ, and the sub-sheriff now applies for the dnplicate 
writ at his own expense. 

Court. — Let the said sheriffs be at liberty (but at their own ex- 
pense) to issue a duplicate of the writ of habere facias postesno- 
nem which formerly issued in this cause, and which is sworn to 
have been lost since the execution thereof, in order that nid 
sherifiB may return the same, upon the terms of paying to 
the lessor of the plaintiffs costs of said conditional order, serv- 
ing this order forthwith. 



CRIMINAL INFORMATION, WHRN REFUSED- 
AFFIDAVITS ON MOTION FOR. 



The Queen, at the prosecution of Knox v. A.vdbrson. 

f" T^^ta^^ '^^^^ ^^ *" application for a criminal information against the defend- 
criminal infor- ant, for using language towards the prosecutor <salculated to provoke a 
particr apply- ^^^^^ ®f '^® peace. Upon shewing cause, it appeared that the prose- 

ing are bound cutor had suppressed some of the circumstances out of which the prose- 
to disclose all . , , _ , .«..«• 

rution arose ; and, upon other parts of the case, the affidavits of the 

parties were contradictory. 



thi circnm- 
stances con- 
nected with the 
transaction ont 
of which the 
complaint had 
arisen, as the 



BusHB, C. J., in allowing the cause shewn, said — It is an inflexible 



snppressal of 

any of them will be ground of cause against making the rule nhi absolute. Where the 
affidavits are contradictory, the Court will, on motion for that purpose, allow the com- 
plainant to file supplemental affidavits ; but if he do not so apply^ it will d ischargpe the rule. 
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rule of this Court, in cases like the present, to require from the party 
who first complains, that he should disclose the whole of the circum- 
stances connected with the transaction of which he complained ; that 
has not been done here. Another rule is, that where there are contra- 
dictory affidavits, the Court will not decide, but it will give the prose- 
cutor liberty, if he apply for it, to file supplemental affidavits. In this 
case he omitted to do this, and, therefore, upon both these g^unds, we 
most discharge the rule, but without costs. 

Rule discharged, without costs^ 



1840. 



THE QUEEN 

V, 
ANDERSON. 



Tuesday f January 28M. 

PRACTICE— JUDGMENT AS IN CASE OF NON- SUIT- 
SUFFICIENCY OF CAUSE AGAINST. 

Anonymous. 

Mr. B. Stephens shewed cause against a conditional order for judg- 
ment as in case of non-suit. He relied upon an affidavit, stating that 
notice of trial was served for the 1st of February ; that it was the plain- 
tiff's intention to proceed therewith, and that the plaintiff had a just 
and good cause of action on the merits. The amount sought to be reco- 
vered was only £5. In Stone v. Farey (a), and Nicol v. Coiiinywoad (b), 
a slight excuse was held sufficient ; and in a very recent case the Court 
of Exchequer allowed similar cause, refusing to act upon the case of 
Giilman v. Connor (c), in this Court. 

Mr. Waliy contra, relied upon the decision in GiUman v. Connor^ and 
that the plaintiff in this case gave no excuse whatever for his delay. 

Burton, J. 

The case of Giliman v. Connor is accurately reported, and the con- 
struction of this Court upon the statute is correctly stated. In that 
respect we are at variance with the Court of Exchequer. The circum- 
stances of this case, however, are different, and, under all the circum- 
stances, we do not think Giilman v. Connor rules it. 



Upon ghewing 
cause against 
a conditioDal 
order for judg- 
ment as in case 
of non'suit, it 
appeared that 
notice of trial 
was senred 
that Uie sum 
sought to be re 
covered was 
only £5, and 
the plaintiff 
swore that he 
had a just and 
good cause of 
action — Held 
to be sufficient 
cause, and the 
rule was dis- 
charged. 



Perrin, J. 

Without disturbing the case of Giliman ▼. Connor^ which was fully 
considered, conjecturing that the smallness of the sum may have been 
the cause of the delay, we allow the cause shewn in this case. 

Rule discharged. 



(a) I East, 654. 



(b) 2Dowl.P. C.60. 
(r) 1 Ir. Law R. 346. 
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Thursday^ January SOih, 

PRACTICE—JUDGMENT ON NILS IN SCIRE FACIAS-- 

WRIT OF RESTITUTION. 

Lessee uf Ashley and others t^. The Casual Ejector. 

d that^an '^"'^ ^*"* ^^ application that the writ of icire facias which issued in this 

ejectment was caose to the sheriff of the county of Roscommon, and the proceedings 

aLa^nst certain ^^^ thereunder, should he set aside, and that a writ of restitution should 

lands, and se- |^ issued, to restore the several persons on whose hehalf the application 

vcral under-te- .!%■. •iti* * j 

nants were dis- was made, to the possession of their respective holdings. It appeared 
^^T"^"^^ u^' ^rom two affidavits filed by the tenants of the lands of Tenacreva 

dertoe hab.re ^ 

upon the 10th and Ballyhobart, in said county, respectively, that ejectments for non- 

bnt allowed to Payment of rent were brought by the lessors of the plaintiff as of 

return into Trinity Term, 1837, against their immediate landlord; tliat in October 

remained ' un- ^^^1 ^fete Served with these ejectments. No defence having been 

thfllA^o?Jal ^*^®" ®'^'*®'" ^y *^®" ®' **"*'■* ^«n<J^®'<^> •*>« lessors obtoined judgment; 
nuary, 1840, and in November, 1SS7, a writ of habere issued on said judgment, tested 

werT ^wn **'® 2^'** "^ November, 18S7, and returnable on the lOth of Jantiary 

dispo.osesgedby following % that possession was taken by the sheriff, onder and by virtue 

2>er«upon a of Said writ, On the 10th of January, 18S8, after the execution of the 

judgment in /tabere, and the applicants were again permitted to take possession of 

this cause, and their several holdings, and continued in the undisturbed possession of 

l^^^^j^^^^^ them throughout the years 1838 and 1839; that from the month of 

the several te- October, 1837, they were not served with any law papery nor had they 

nants swore * » » 

they had no no- ^"7 notice of any proceedings having been taken by the lessor Ibr the 

—H M^ufY'^ recovery of said lands, until the 1 1th day of January, 1840, when the 

writ of restitu- sub-sheriff for the said county again dispossessed them of their holdings. 

*'''" to'^re^tore The affidavit of the Returning Officer stated, that in August last the 



Fue 



the«e parties to attorney of the lessor of the plaintiff called upon him, and asked him 

eion. f<L>>* these writs, without putting a return thereon, stating that he wanted 

Srmblr, that ^ consult the Officer of the Court, as the tenants, after being put out, 

the practice of ^ • . . 

reviving judg- had re-taken possession ; that there was at that time endorsed on said 
ment Jpon m/* ^"t** ** possession 10th January, 1838," and a similar entry in a book 
la irre^Iar. kept by deponent, in which he entered the writs returned by the sheriff. 

The affidavit of the attorney of the applicants stated, that liaving been 
made acquainted with the foregoing lacts, he searched for and found the 
writs of Aa^e, with the endorsement already mentioned, in the hand- 
writing of the sub*sheriff ; that upon further search, he found that the 
attorney for the lessors had issued two writs of scire Jacias to revive these 
judgmJ^nts, and having obtained judgment thereon in Michaelmas Term, 
1839, he issued two other writs of fiabere, directed to the sheriff of said 
county, grounded upon said last judgments, and possession was again 
taken from the defendants upon the llth of January, 1840^ theretinder. 
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Mr. Baktr now applied apon these aflSdavits for a writ of restitation, to 
restore the tenants who had been turned out of possession under the 
foregoing circumstances. He stated that this proceeding arose out of 
a vicious practice which existed in this country^. In England the 
practice is to make the terre-tenants parties to the scire facias to revive 
a judgment in ejectment ; but in this country the return is made on 
nils. Lessee of Pope ▼. Casual Ejector (a). 

Crampton, J. 

This proceeding cannot be justified ; it is converting a scire facias 
into an ejectment ; the scire facias and the proceedings had thereunder 
must be set aside, and a writ of restitution issue, to restore these tenants. 

Motion granted.* 

{a) 1 Ale. & N. 43. 



1840. 



ASHLEY 

V, 
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* No judgment can be signed in without leave of the Court. 2 
England upon a return of nihil^ Archb. Pr, by ChiUy^ 612-13. 



Friday i January 31«t 

PRACTICiS— RETURNING INFORMATIONS— ADMISSION 

OF PRISONER TO BAIL. 

Thb Queen v, Corbett. 



Mr. Peebles applied for an order that the informations in this case 
should bo returned, in order to enable the prisoners to apply to be admitted 
to bail. — [Burton, J. What is the charge ?] — Felony. — [Burton, J. 
What is the ground for admitting the prisoners to bail ?]— The affidavit 
merely states that they applied to be admitted to bail below, and that 
that application was refused, and they seek to make their case for admis* 
sion to bail before this Court, when the informations are returned. 

Burton, J. — It is not a matter of course to order informations to be 
returned ; some ground ought to be be stated in the affidavit. 



An application 
for an order to 
have informa- 
tions returned, 
in order to 
ground a 
motion for ad- 
mitting prison- 
ers to bail, is 
not a motion of 
coarse ; some 
ground must 
be stated in 
the affidavit. 



Perrin, J. 

More particularly now when you can obtain copies of the information.* 

No rule. 



•Cyy7y 9V,4, c.lU, P. 3. 
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PRACTICE -JUDGMENT AS IN CASE OF NONSUIT- 
INSUFFICIENCY OF CAUSE AGAINST. 



V. WOKTHrKOTON. 



VThere in an Mr. West, Q. C.» applied to make the conditional order in this case 

^prisonmentf for judgment as in case of non-snit absolute ; the caose had been at 

arising out of iggg^ gince Michaelmas Term 1838. The aflBdavit filed as cause alleges 

right of fish- no excuse for not proceeding to trial prior to the latter end of June 

ing, the cause ^339 ^^ ^|^|^|^ ^;^^ |^ ^^ Stated the attorney took ill, and was since 

had been at is- ' ' ' 

sue since unable to attend to business ; and the offer they make even now is to 

Te'^'^issl' go ^ trial at the Easter Sittings. 

and the delay 

from, thence -- -^ ^v ^ mi • t* f % • » 

until June fol- Mr. Brewster^ Q. C, coyt^a.— The action was for lalse imprisonment, 

^^''^^ted'f*^* >"*'"g out of a disputed right of fishing ; we are ready now to go to trial 

except by an in any time the Court should think reasonable. — [Perrin, J. It lay 

the^^principar ^P^^ J^u to account for the delay prior to June.]— The principal action, 

action, to try namely, to try the right, was pending during that time. Surely if I 

pen^^^ during undertake to go to trial to-morrow, the Court will not prevent us by 

that time, and wanting this motion. 

since June the ^ ° 

plaintiff was 

unable to pro- j CouRT considered the cause insufficient, and made the 

ceed in conse- * ' 

quence of the Rule absolute with costs. 

illness of his 

attorney; Held, 

that the cause was insufficient, in not accounting sufficiently for the delay previous to June, 

and the rule was made absolute. 
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Monday April 22d. 

NRW TRIALS— WEIGHT OF EVIDENCE— SURPRISE- 
HAND- WRITING. 

Smith v. M'Gtonegal. 

Assumpsit. — This was an action by the plaintiff against the defendant On an action 

as the acceptor of five bills of exchange, amoont £1376. The case defendant as 

was tried before Burton, J., at the Summer Assizes for the County of acceptor of 

Antrim, and a verdict returned for the plaintiff for two of the said bills, exchange, the 

amoanting to £523. A rule nisi had been obtained last Term, to set ^^^^f%^^^J^ 

aside that verdict upon the ground of surprise and misrepresentation, witnedses, one 

and also that it was obtained against the weight of evidence. Upon ^^^ ^^^ imper- 

shewinir cause the following affidavits were relied on. The affidavit of feet means of 

, , • J' knowing the 

tho defendant, after stating the proceedmgs to the verdict, went on defendant's 

positively to aver that he had never seen either of the two bills on ^^ statin"^' 

which the plaintiff recovered until they were produced at the trial, and his belief that 

that the name of deponent, signed to each, was never written by ^^f^ accepted 

deponent, but was written by some person or persons without his ^^ ^}^^ ^vf^°f * 

knowledge or consent, or any authority direct or indirect from the writing, 

admitted that 
he thought the 
acceptance of one of the bills was more like the defendant's hand-writing than the other ; 
the second witness having also given general evidence as to his belief of these two accept* 
ances being in the defendant's hand-writing, gave the same evidence as the last witness, 
as to one being more like his hand-writing than the other, and added that the hand-writing 
of the defendant's nephew was very like the defendant's ; the third witness swore posi- 
tively that neither of these bills was in the hand-writing of the defendant and that one of 
them was written by his (the witness's) brother ; upon this evidence there was a verdict 
for the plaintiff, the defendant not having examined any witness. Upon motion to set 
this verdict aside upon tiie ground that it was had against the weight of evidence, and by 
surprise, grounded upon affidavits in which the defendant positively stated that he never 
accepted these bills or authorised any one to do so, and that he was misled by the belief 
that, from some observations made by plaintifiTs attorney, he intended to rely solely upon 
a case of authority and not of actual hand-writing ; Held that this verdict was not against 
the weight of evidence ; but the Court without admitting the surprise, considering that 
the evidence of the hand-writing was not satisfactory, and also the positive swearing of 
defendant, granted the motion for a new trial upon terms. 

SembU,— That where a party means to rely upon a case of surprise, he ought to bring 
the circumstunces under the consideration of the Judge at the trial, and have a note 
taken of it. 
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1840. deponent, and that he woald not trast-any perton or persons in existence 
^*^^v^^*^ with SQch an aathority ; that he was wholly surprised by the case made 
SMITH ^1 iIj^ ^^^ being at variance with the case which the plaintiff's attorney 
M'GONiBGAL. ^"^^^^^^ doponont's nephew he woold make, and if not so surpised 
and misled, he would have had many respectable witnesses to disprove 
the fact that the acceptance of said bills was in deponent's hand*writing; 
that the surprise arose in this way, that on the 25th of May, 1839, the 
attorney of the plaintiff called at deponent's house in his absence, and 
the two witnesses who proved the defendant's hand -writing on the two 
bills on which the Terdict was had, met him there by appointment, as 
deponent was informed, and that the attorney of the plaintiff then 
shewed to deponent's nephew the five bills, and inquired from his nephew 
if any of them were in deponent's hand- writing, and that his nephew 
told him, as the fact really was, that none of them were in deponent's 
hand- writing ; whereupon the attorney of the plaintiff told his nephew 
as deponent was informed (this statement was' corroborated by (he 
affidavit of the nephew), that he was prepared to prove that two of said 
bills were accepted by him (the nephew) in the name of deponent, and 
by his authority, and that the other three were accepted by the wife 
of deponent in his name, and by his authority also ; and the nephew 
swore that Green and Hyndman gave as their opinion that the said two 
bills were in his, the nephew's, hand^ writing; that deponent, in con- 
sequence of this, made no preparation whatever to meet a case of actual 
hand-writing, but one solely of authority, and referred to the direction 
of proofs for his defence ; that at the trial three witnesses were produced 
on behalf of the plaintiff, W. F. Green, R. A. Hyndman and Charles 
Doherty ; and the latter witness, who was the brother-in-law of the 
deponent, and had served his apprenticeship to him as an attorney, 
deposed that the name of deponent on one of said two bills was in the 
hand-writing of his brother Hugh Doherty, and that he could not tell 
in whose hand-writing the name of deponent on tlie second bill was, 
but that it was not accepted in the hand -writing of deponent ; that- 
Hyndman in bis examination admitted the name of deponent on one of 
said bills was not so like the hand-writing of deponent as the other, 
and on his cross-examination, it appeared he derived his knowledge of 
deponent's hand- writing from certain notices which passed between the 
attorney to whom defendant served his time, and the attorney to whom 
deponent served his time, ten or eleven years before; that Green also de- 
posed that the name of deponent on one of the two bills was not so like 
deponent's hand writing as that upon the other, and that the hand- 
writing of deponent's nephew was very like deponent's ; that plaintiff's 
attorney subpoenaed Mr. Martin, Clerk of the Crown for Londonderry, 
as a witness, but did not produce him, as upon seeing th« bills, Mr. 
Martin, as deponent was informed, declared them to be forgeries ; that 
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plaintiff's attorney was twice applied to by deponent's nephew (who 
corroborated this statement) to shew him the bills in order that he might 
see in whose hand- writing deponent's name was, bat that they would 
not be shewn to him. Daniel M'Gonegal, the nephew, in his affidavit 
swore positively that the said two bills were not accepted in the defend- 
ant's hand-writing ; and stated that in a conversation he had with Green 
since the trial. Green said that from the evidence by Doherty, he, 
Green, might be mistaken, and that in case there was a new trial he 
woald]not go the same length he had gone on the previous trial ; deponent 
swore to his surprise by the case made at the trial. M*Kenny, who 
transacts the Dublin business of the defendant, in his affidavit stated, 
that he got the direction of proofs prepared by counsel, and made out 
the briefs solely to meet a case of authority, and was astonished when he 
heard of the case made against the defendant at the trial ; that he was 
well acquainted with defendant's hand-writing, and that he would have 
attended if he had any idea that the plaintiff would take the course 
he did. The affidavits also charged that these proceedings were delayed 
until James, the brother of Hugh Doherty, and other members of his 
family whom M*Gonegal swore he believed knew every thing about 
the raanofactnre of these bills, had gone to America. Hugh Doherty, 
who was the draWer of the bills, had died before the trial. The affidavit 
of James Andrews, the plaintiff's attorney, stated that proceedings on 
these bills were delayed solely at the instance of Charles Doherty, who 
on the 5th ofNovember, waited on the plaintiff on behalf of the defend- 
aoty and upon the promise of said Doherty that the allegation of forgery 
theretofore made by defendant Would be withdrawn ; that subsequently 
on the 12th Nov. he addressed a form of letter to the defendant, acknow- 
ledging the acceptances on the four bills then due, and requesting the 
defendant to sign it, but received no reply to that, or to a second letter 
written upon the 20th November for the »ame purpose, until the 20th 
December. — Admits he refused to shew the bills to the nephew, being 
acquainted with the defendant, and not knowing who he was, and npon 
asking him whether he was Mr. M'Gonegal to whom he had written 
about the bills, he said he was, and assured him he was David M'Gonegal, 
the defendant in this actfon; and be persisted to personate the defendant, 
although deponent told him he knew he was not David M'Gonegal, 
until he proposed to him to come to the office of the Messrs. Davison to be 
identified, when he went away saying he did not care whether lie saw 
them or not. With respect to the interview on the 25th of May, he 
admitted he shewed the five bills to Daniel M'G(»nega], and asked him 
whether any of them were in his hand- writing, or in the hand- writing 
of the defendant, or the defendant's wife, and that he replied to each 
of these questions in the negative; that immediately before leaving 
the office of the defendant, he did state to the effect that he would at 
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1840. the next Assizes exhibit a case of gross fraud on the part of the defend- 
ant, and that he nras prepared to prove that defendant's wife was 
accepting bills in the name of the defendant, and by his authority ; but 
M'ooNEOAL. ^*^ ^^^ specify any of said bills as being tlie subject of said proposed 
proof, and denied the statement made with respect to the wife as to 
three, and with respect to Daniel M^Goneg^ as to two of said bills, or 
any other observations save the general one above mentioned ; and th«it 
nothing occurred which could or ought to have led to the belief that 
deponent intended to confine himself to proof of an acceptance by 
authority, and that if M^Gonegars statements were true, they would 
have been a fit subject of cross-examination of Hyndman and Green; 
and also that the defendant would produce said Daniel, who was in 
Court, if he did not believe his cress-examination would have proved 
unfavorable ; that Doherty admitted some of the bills were in the 
hand-writing of defendant's wife, and that but for a fatality be coald 
have proved the authority in her from the defendannt to accept them. 
There was also an affidavit of Richard M*Loughlin, denying the state- 
ments in the affidavit of Andrews, as to Daniel's personating David 
M'Gonegal. 

Mr. Gilmoret Q. C, with whom were Messrs. Holmes and Andrews^ 
now shewed cause. — As to the objection that this verdict is against 
the weight of evidence, there is no foundation for it, for the plaintiff 
proved his case by two witnesses, and the defendant did not give any 
evidence at all. With respect to surprise, there was not anything cal- 
culated to mislead the defendant, who was an experienced practitioner 
of this Court. 

Messrs. Tomb and Whiteside. — As respects the first objection, the 
action was for the amount of five acceptances of the defendant ; the 
plaintiff recovered upon two, and the defendant, had a verdict as to the 
other three. The plaintiff called three witnesses ; after much hesitation 
Hyndman stated according to his belief, that two of these bills were 
the defendant's acceptances, but upon cross-examination it appeared he 
had very imperfect means of knowledge of the defendant's hand-writing, 
acquired eleven years before : Green also hesitated for a long time, 
and then said one was more like the defendant's hand-writing than the 
other. Doherty, the third witness for the plaintiff, swore positively 
that neither was in the hand-writing of the defendant, but that one was 
positively in the hand-writing of his brother Hugh Doherty ; upon 
this testimony, therefore, all given by the plaintiff, we confidently 
rely that the weight of evidence was in favor of the defendant. Then 
defendant swears in the most positive manner that he never accepted, 
and never authorised any one to accept these bills ; and Green states 
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that io the event of a second trial he woald not even go so fkr as he did 
at the trial. — [Perrin, J. I am not satisfied that we can listen to what 
a witness says afterwards about his evidence.] — It is clear that An- 
drews communicated with H)rndman before he made his affidavit, and 
the reason that Hyndman has not made an affidavit is manifestly, 
because he could not contradict the statements of Daniel M^GronegaL 

Thursday, April 23c/. 

Burton, J., this day referred to his notes of the trial, and stated 
that the substance of the evidence was, that Hyndman and Green 
believed the hand-writing of the acceptance of two of the bills was the 
defendant's ; but that it appeared Hyndman had little opportunity of 
knowing the defendant's hand-writing ; that the nephew's hand-writing 
was very like the defendant's, and that the acceptance of one of the 
bills was less like the defendant's than the other. 

Mr. Andrews replied, and contended that it would be making a new 
precedent to allow a party who had an opportunity of taking the 
coarse at the former trial which he seeks to be allowed to take now, 
and instead of doing so, took his chance of succeeding, and when he 
was defeated, and a verdict is given against him, to allow him another 
chance now. The case of surprise has no foundation, and is a mere 
afler-thought, and was never mentioned at the trial. 
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Burton, J.— The application in this case is rested first, upon the 
ground that the verdict was had against the weight of evidence ; but 
that cannot be said in the circumstances of this case, and therefore upon 
that ground the Court could not grant a new trial. It must be admitted 
that the question in this case was a very serious one, and without cast- 
ing any imputation upon any one, I had much doubt upon the case. 
The nesit consideration is with respect to the grounds relied on iir- 
dependent of the evidence at the trial. As to the alleged misrepre- 
sentation, that must be thrown out of our consideration altogether ; and 
tlien as to the ground of surprise, that in consequence of something that 
occurred, the defendant supposed a different case would be made from 
that relied on at the trial, I must say I am not satisfied that the Court 
ought to grant a new trial in this case upon that ground, and thus make 
a precedent that might be very prejudical. The Court requires very 
great care to see that the fact of surprise really existed, and that the 
party acted in such a way as to shew it was a case of surprise'; and I do 
not consider that that was done in the present case. The defendant says 
that conceiving the plaintiff meant to rely upon a case of authority, he 
did not prepare to disprove the hand-writing of the acceptances ; bat if 
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1840. there were such sarprise, I would have expected that soch notice wonld 
^^^^v""^^ have been taken of it as would bring it under the consideration of the 

CM f '1*1-1 

Court at the time, and bare a note taken of it There is this also in 
M^GONEGAL. ^^^ present case, in relation to this alleged surprise, besides much that 
I am glad I am not obliged to remark opon^ the presence of the nephew 
in Court, which makes me entertain a great suspicion about this case ; 
if he were not actually present in Court, it is qnite clear he might have 
been easily sent for, and the Court would under such circumstances 
have waited a reasonable time. But upon the the whole, although the 
verdict is not against the weight of evidence, the Court is disposed to 
allow a re-investig^tion of this case, but in such a way as that no 
injustice will be done to the plaintiff; and the Court wishes it to be 
understood that they do not grant the new trial upon the ground of 
surprise, but because the evidenoe of the defendant's band-writing wns 
not as satisfactory as might be wished. 

CuAMPTON, J. — I concur in the judgment which has been pronounced. 
The question to be tried was matter of opinion ; two witnesses produced 
by the plaintiff hesitated in giving their evidenoe, and a third disproved 
the plaintiff *s case; therefore, although the verdict is not against the 
weight of evidence, it is not satisfactory. I am also induced to grant 
the new trial, from a consideration that the plaintiff can now prove his 
case as to the three other bills. 

Pbrrin, J.— I also concur in the rule which has been pronounced, 
and upon the grounds stated by my brethren. I am quite satisfied there 
was no misrepresentation, and I greatly doubt that there was any actual 
surprise. But from the nature of the evidence of the defendant's hand- 
writing, and from the defendant positively swearing that these bills 
were not accepted by him, and that he has several witnessess to prove 
that the acceptances are not in his hand- writing, I agree in the pro- 

\N litre the de- 

ftMiihmtaUegea priety of allowing afurther investigation. In doing so, I am happy wo 

Mils on^^^ch *^'®*^ making a precedent of this case by granting a new trial upon terms. 
hv 18 sued are I wish merely to add, that the statement Green made subsequently to 

Court" will tr- the trial does not affect me, and that I do not think it ought. 

der the plain- 
to exhlbTt™^^ Mr. Whiteside then applied to have it made a part of the order that 
thinitothede- , ^ plaintiff should lodge the bills with the Officer of the Court 

tiMuiant for in- •"■** •"*' r rt - \ * 

.-} cction. for inspection ; Richey v. Ellis (o). 

The CouKT made the following order: — 

Let the verdict in this case be set aside, and let a new trial be 
entered upon the terms of the defendant, within two months 

(rt)l Al. & N. 111. 
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from the date of thU ord^r, paying ihe costs of tho (rial aod 
the coats of this motion ; and on the further terms of die 
defendant undertaking to admit at the trial that the acceptance 
of the bill of exchange for £800 in the pleadings mentioned» 
bearing date the 25th day of August, 1838, is in the hand- 
writing of the defendant's wife» and also undertaking to admit 
that the plaintiff is entitled to sue in this cause, and that the 
several bills of exohaoge in the (leadings mentioned were duly 
endorsed by the drawers, and were duly presented for payment 
and due notice of non*payment thereof reapecliTely given to 
defendant and other parties entitled thereto ; and let the said 
several bills of exchange in the pleadings mentioned, be exhibited 
by the plaintiff's attorney to the defendant, with liberty for the 
defendant only to inspect the same, defendant giving two clear 
days' notice ; the plaintiff to furnish his costs for taxi^ion within 
tliree weeks. 
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Wedmsda^ N^vmber 16A 

EJECTMENT FOR NON-PAYMENT OF EENT— EVIDENCE- AFFIDA- 
VIT OF SERVICE— OFFICE COPIES— PRACTICE— MARKING 

JUDGMENT. 

Leasee of Bovlb v. Kieknan.* 

EliecTMENT for non-pRyment of rent. In this case a conditional order la an eject- 
had been obtained on a former day, to set aside the verdict and have a "1®°* f "l?"' 

^ payment of 

rent, an office 
copy of tbeejeotmeDt andaffidairitof Mrvice, duly attested by the Filacer, is sofficient 
evidence of these documents at the trial of the ejectment in the Assize Court, without 
proof that they hare been examined. 

SenibU — That the Assize Court is the same Court as that out of which the record comes. 

Afler the Court gives judgment, on motion to enter a non-suit, or for a new trial, it is 
not necessary to enter the fourth-day rule for judgment, but judgment may be signed im- 
mediately where there is no reservation in the conditional rule. 



* This case was first argned on 
the 1 6th of November, 1B39, and 
at the desire of the Court, one 
counsel was heard on each aide» 
Mr. Napier for the lessor of the 
plaintiffy and Mr. TonA for the de* 
fendant, on the 25th of January, 
1 840. The arguments on both oc- 
casions are combined in the present 
report. 



The following are the sections of 
the 1 & 2 G. 4> c. 53, which were 
relied on:-— 

The 5th section enasts, that it 
shall be lawful for every Officer of 
the said Courts, and he is thereby 
required to employ a sufficient 
number of persons tor copying in 
every such office. 

The 24th section enacts, that it 
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non-8utt entered^ opon points saved at the trial ; bat the only one argned 
was as to the proof of the ejectment, and affidavit of the service thereof. 
The case was tried before Burton, J., at the previoas^Assizes for the 
county of Lonth, and it appeared that an office copy of the ejectment 
and affidavit of service were handed in, and the signature and attestation 
of these documents by the Officer who acts as Deputy Filacer of this 
Court, was proved. This was objected to by the defendant's counsel, 
who contended it ought to be proved to be an attested copy ; and, sub- 
ject to this objection, the case was sent to the jury, who found a' vet diet 
for the pkintiff, and to set aside this verdict the conditional order had 
been obtained. 



Mr. Whitetidef with whom was Mr. Napier^ now shewed cause. — The 
rule upon this subject, as laid down in the text books, is this, that ** an 
** office copy is in the same Court and in the same cause equivalent to a 
« record \ but in another Court, or another cause in the same Court, the 
*<copy must be proved to be examined.*' 1 PhiLon Ev. 613; I Stark, 
an Ev. 191 ; and in Denn d. Lucat v. Fulford(a\ Lord Mansfield laid 
down the same rule, that office copies, such as the present, were evi- 
dence in the same Court and in the same cause, without proof of their 
having been examined ; and the present ease is clearly within that rule. 
In Salter v. Turner (6), an office copy of an answer in Chancery was 
admitted in a Court of Law. In Duncan v. Scott (c), where deposi- 
tions sworn in a Judge's chamber, and delivered out by his clerk, were 
admitted, Lord Ellenborough said, " It appears to have been delivered 
" out in the course of office, Bnd, prima facie, it must be taken to becor- 
<< rect ;" and the same rule was acted on in Highfield v. Peaks {d) ; and in 
Supple V. Purdon (e), Bcjshb, C. J., said, *' The Court will always be 
*< satisfied with the production of the attested copy of the affidavit of 
** service." It is the duty of the Officer to give accurate copies, and he is 
responsible for not doing so. 



(a) 2 Burr. 1177. 
(c) 1 Camp. 101. 



(b) 2 Camp. 87. 
((/) 1 Moo. & M. 109. 
{ej 1 Al. & N. 139. 



shall not be lawful for any Officer 
to cause or direct, or knowingly to 
permit any copy of any pleading, 
affidavit, He, belonging to their 
respective offices, to be made in any 
other place, or by any other per- 
son, than in the proper office of 
such Officer, and by a writing clerk 
employed by such Officer; and 
every such Officer shall be respon- 



sible for the accuracy of every copy 
so made in his office, and for the 
same being duly compared with 
the original from which it shall be 
made ; and every such Officer who 
shall cause or direct, or knowingly 
permit any copy to be made con- 
trary to this act, shall for every 
such offence forfeit the sum of £20. 
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Messrs. Holmes and Tomb^ contra, contended that there was no legal 
eTidence of the affidavit of service ; there ought to have been a compared 
copy of the affidavit, as part of the title of the lessor of the plaintiff. The 
plaiDtiff first attempted, but failed to prove this to be a compared copy, and 
he then relied upon it as an office copy. Admitting it to be an office copy, 
the experience of the Court will at once pronounce it to be insufficient. 
What is relied on from Venn d. Lucas v. Fulford is a mere dictum of 
Lord Mansfield, and the point did not arise in the case— [Cramp- 
ton, J. Could we hold that the Court of Assize is the Court of 
Qoeens Bench ? Psrrin, J. With respect to the rules of the Court, the 
office copies are admitted in the Assize Court] —And every thing upon 
this subject in the text books that have been cited is founded upon that 
dictunii ftnd g^ven in the very words of Lord Mansfield. In Gilbert on 
Evidenccy 17, two kinds of copies are mentioned, sworn copies and office 
copies; and he adds {in page 19), that in Chancery, office copies are 
admitted as evidence, but he says that the particular rules of that Court 
are not taken notice of by the Courts of Common Law ; and in the same 
place he states that a copy of a judgment cannot be given in evidence. 
What are properly called office copies are such as the Officers of the 
Court are allowed to give for proceedings in the same Court, and that 
is permitted, because the Court has its Officer under their own eye ; 
and this is plain, even from the case in which this practice was first 
suggested : for in that case Lord Mansfield said, ** In another Court, or 
** in another cause, the copy must be proved." The Deputy Filacer is 
not an Officer of this Court; he should be proved to be so. — [Perrin, J. 
The Court will take notice of its own Officer ; I do not mean that 
while Biron (the Filacer) is here, that .Johnston (the Qeputy) could 
attest copies ; it must be when the latter is appointed by a proper depu- 
tation.] — A judgment must be proved by an examined copy, and so also 
a writ, although it is in the same cause and in the same Court. There 
is no case in which the affidavit is pat in issue in which it must not be 
proved by an examined copy. In Casbum y. Reid{a), it is stated in 
the marginal note, that an office copy was admitted; but it is plain, 
from reading the case, that it was an examined copy. The meaning of 
Lord Mansfield was, that where there is no dispute about a particular do- 
cument, it may be admitted in evidence in the same cause, and in the same 
Court. The statute 1 & 2 G^. 4, c 53, leaves this question precisely as 
it was ; it was merely passed to regulate the office, and not to give any 
higher authority to documents out of it. As to the Assize Court, being 
the Court out of which the writ issued, that position cannot be sus- 
tained, for the Judge of Assize sits by virtue of a commission. There 
is no difference between a judgment and this affidavit ; and that the 
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record was tried by a Judge out of thki Court waft merely accidental. 
Th6 terrice of the ejectment is an esftential part of the lessor's title^ and 
is sabstftated for the demand at common lavr^ and positive proof ooght 
to be given in respect to It. 

Mr. iVopter replied.<i^The practice which has existed cannot aller the 
law upon this sabject. These copies were made by the Officer under 
the I & 2 (7. 4, c. 5S, in this Coart. and in this ejectment, and are clearly 
within the mle in Denn v. Fuiford; and that mle is approved of and 
carried down by Lord Ellenboroagh in Dunean v. SeM(a)^ and by 
Mr. Jastice Littledale in Bighfiddr. Peake(b), and by Phillips, Star- 
kie^ RoseoCf and Peake, in their Treatises on Evidence. An office copy 
is sufficient evidence of a rule of Court. SHll v. Hdlford (c). The statute 
nnder which this Officer acts, especially the 24th section, is conclusive 
upon the question, and brings it exactly within the principle in 8 Bae, 
Ahr, tit Sv. L, JP. 251, where he states the difference between a copy 
antbenticated by a person entnisted to that purpose; and he adds, that 
in such a case the eopy is evidence ; and a copy given ont by the Officer 
&f the Court that is not trusted to that purpose, which he says is not 
evidence, without proving it actually examined. By the act under 
which the Officer is appointed, who made out the copies in the present 
case, he is entrusted for this purpose, and he is made responsible in a 
penalty of £20 for the accuracy of every copy so made in his office, and 
for the same being duly compared with the original from which it shall 
be made. Where the law imposes a duty upon a person, the Court will 
presume that he performs that duty. In Williams v. East India Cam" 
pany (jAJf Lord Ellenborongh cites from Viner the following passage : — 
^* A person shall be presumed duly to execute his office until the con- 
'* trary appears ;** and that principle iras adopted in Glsadaw v. Ai-^ 
kin (e)t where Bayley, J., said, ** The law never presumes illegality ;*' 
and in Kinnersley v. Orpe (f). That the Nisi Prius Court is the Court 
out of which the record issues, is established in Rex v. JoUiffe {g\ Rex 
V. Read{h)y Dyer v. Hainsworih (i), and Highfiddr. Peake; and 
it is manifest that it is so, from the fact, that all the proceedings most 
be conformable to the rules of the Court above, which controls and 
regulates the proceeding in the Assize Court. 

Tuesday, May bih. 

BusHE, C. J. 

This was an ejectment for non-pnyroent, and came before the Court 



(a) 1 Camp. 103. 
(t) 4 Camp. 17. 
(0 1 C. & Mee.418. 
(g) 4 T. R. 285. 

(0 3T. R.616. 



(h) 1 Moo. & M. 109. 
(d) 3 East, 200. 
(f) 1 Doug. 56. 
(A) 16 East, 405. 
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ii|>on points reserved by my Brother Burton, One only uf these 
points has been pressed upon the consideration of the Coarr, and that 
is the objection to the admission of the certificate by the Officer of the 
comparison of an attested copy of the sommons in ejectment, and the 
affidnvit of service thereof, it being alleged that it onght to be proved 
fo have been examined and compared. It was not disputed, that in an 
ejectment for non-payment of rent, the attested copy of the affidavit is 
safficient ; but the objection rested altogether apon the absence of proof 
thai it had been compared. The document is signed by our Officer, 
the Filacer, and upon the back of it the word " compared"* is written ; 
and the nature of his duties are pointed out in the sections of the 1^2 
G. 4, c 52, which have been referred to in the argument. In common 
with the other Officers, he is not only responsible for the accuracy of the 
copies which he delivers out of his office, but he is forbidden, under a 
penalty of £20, to cause or permit any copy to be made contrary to 
that statute. It seems, therefore, very reasonable, that when a copy 
like the present is given in evidence, made in the progress of a cause in 
this Court, in the same cause, that the attestation of our Filacer should 
be legal evidence of that document ; Denn d. Lucas v. Ftdford is an 
authority for that position. It therefore only remains to see whether 
the production of this document in a Nisi Prius Court is {vithin the 
role. That the Judge who tried this case was a member of this Court 
must not be taken as any more than accidental ; but the judgment of 
Boiler, J., in Rex v. Jolrffe^ removes all difficulty upon the subject. 

Rule discharged 



I8i0. 

LBSSEB OF 

Bovm 

KIBKNAN. 



Thursday f May 1th. 

Mr. Napier applied in this case that xhepostea be forthwith delivered 
to the plaintiff. The Officer refused to give anything but a four-day 
role for judgment, which, Mr. Napier submitted, was not necessary 
after the Court gives judgment upon a motion to have a non-suit 
entered, or for a new trial. 

Per Curiam (after conferring with the Officer). — The practice of the 
office has been to grant only a four-day rule at first ; we will, however, 
gnmt your application.* 



* There does not appear to be 
any ground for the objection of the 
Officer in this case, it would be 
different if the four sitting days 
allowed to the unsuccessful party 
to move in arrest of judgment had 
BOt expired^ or if the conditional 



order for the non-suit had contained 
a reservation for liberty to move in 
arrest of judgment, in case the noii- 
suit was refused ; but it seems to be 
otherwise where that is not done. 
1 Archb. Pr. by ChiUy, 331. 
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JfofNfofy, Apnl 21ih. 

NOTICE OF MOTION— PRACTICE^DEMURRER BOOKS' 

JUDGMENT FOR WANT OF. 

RocHB V. Hackbtt. 

Where a party Mr. Orpbn Stated that in this case a seir§faciai had issaed to revire a 

jmigment^'^ on jodgment The defendant pleaded in abatement, and to thb plea the 

the ground plain tiflP demniTed. He now applied for jndgpnenty the defendant not 

nent has ne- having supplied his portion of the books. 

glected to sup- 
ply his portion 

of the demur- Perrin, J. required some document to shew that the defendant bad 
^Heid ^haTno- "^^ ^^^^ ^' ^^ ^^ notice of this motion should be served upon him. 
ticc must be His Lordship directed the motion to stand, and that the hitter eonrae 

given of such , ... , 
application. should be taken. 



Tuesdai^ April 28ih. 

PRACTICE-^TIME— CLEAR DAYS—CONSTRUCTION OP 

STATUTE. 

The Queen v. Sweeny. 

Where a sta- In this case, a ceriiarari had been obtained, and a return made thereto, 

thlTt n^o»^^^ ^T ^^^^^ ^^ appeared that this was an information for breach of the 

an appeal Excise Laws, under the 7 & 8 G, 4, c. 63., before certain MagiatnOea, 

to^the adverse ^^^ dismissed the complaint. There was then an appeal to the 

party " ivithin Quarter Sessions, but that Court also dismissed the case, not thinking 

OD6 weeK ac 

least" before the notice of appeal sufficient. The notice of the hearing of the appeal 
wu to^Z^*^ was given on the 22d for the 39th of same month. 

heard — Heidy 

given ra^^the ^f- TomA applied to hare the order of dismissal quashed, and the 
22d for the ^aae sent bacic for adjudication at the Quarter Sessions. 

29th of same •* ^ 

month was in- 
sufficient, ^j.^ Napier^ contra, contended that there should hare been a dear 

week's notice given under the 83d section of the statute ;* seven dear 



* That section provides that no notice in writing of such appeal to 

such appeal shall oe allowed, un< the Commissioners of Excise or 

less the party appellant shall, im* Justices of the Peace firom whose 

mediately upon the giving of the judgment such appeal shall be 

judgment appealed against, give maae, and also to the adverse par- 
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day« excludes tbe day of the servioe of the noiioe of the appeal. Zmtch | q^^ 
r. En^n^ (a). 

The CouiiT concurred with Mr. Napier, and refased the application. 

Motion refused, 
(d) 4 B. & A. 622, 



THE QUEEN 

V, 

SWEENY. 



Thurtday, April SOth. 

PRACTICE— AMENDMENT— BILL OF EXCEPTIONS- 
RULES OF COURT. 

Lessee of Dawson v. Bell. 

This was an application to extend the time for filing the bill of excep- j^ ^ 

tions in this case. It appeared from the affidavit of the plaintiff's with great rc- 

atlomey, that this case, which was an ejectment on the title, was first iow»d tinw for 

tried at the Londonderry Assises for Spring, 1836, and a verdict for ^^^^ ^, ^>11 ^^ 

the plaintiff, subject to certain objections, upon the argument of which where the trial 

the Court granted a new trial ; that the case was again tried at the ^f^ taken 

"^ place more 

Summer Assises for 1837, and a verdict for tho defendant, to which than two years 
exceptions were taken. The bill of exceptions was served on defend- though the 
ant*s attorney, bnt» by consents entered into between the parties, the pAftiea had hj 

AQVl||AV|^a ffWI^ 

time for filing said bill of exceptions was enlarged until after the 6th of tween them, 

April, 1838 ; that upon that day the late attorney of the plaintiff called ^^^"^^^^ ^^^ 

upon the defendant's attorney, by notice, to return said bill, but that within a few 

remained with him, notwithstanding said no^ce^ until the death of x^^. 



plaintiff 's said late attorney, which took place about July 1838; that Parties can- 
in consequence of the death of said attorney, no further steps were vary the four- 
token until plaintiff was served with an order that defendant should ^^y rulewith- 

 ... ^^t making 

have liberty to proceed, giving a Term's notice, which notice could not the consent a 
have expired until the last day of Michaelmas Terra. It was then 
stated that the ptointiff's present attorney having been appointed, served 
a draft bill of exceptions upon the defendant's attorney, who returned 
same, and having, after two summonses to settle them, required cer- 
tain documents to be set forth, which the Judge allowed upon the 25th 



rule of Court. 



ty ; *'and no suoli appeal a8 afure- *'judgi*d and determined, give no- 

''said shall be heard, unless the ^'tice in writing to the advonto 

** party or parties appellant shall, ** party or parties on such appeal, 

** within one week at least before ** of the time and place where sucli 

^ such appeal is to be finally ad* ** appeal is to be heard." 



280 



CASES IN THE QUEEN'S BENCH. 



1840. 



LE8SKE OF 
DAWSON 



Jfinoary, 1840. In procuring these, considerable delay having taken'place 
in consequence of the death of the plaint iff*8 former attorney, he did, on 
on the 16th of April, 1840, serve a new draft of the bill of exceptions 
Ijpon the defendant*^ attorney, a rule for judgment having been served 
upon him that day by defendant's attorney; that npon the 2l8t of 
April ho waited npon the defendant's attorney for said draft, when be 
was informed by said attorney that he had not laid same before counsel, 
but that he would see counsel that night, and return the draft in the 
morning; that upon the 22d of April, said attorney told him he had 
laid same before counsel, and that he believed he approved of same, 
Biid that he would send it back that day ; that in about an hoar after he 
sent deponent word that he was advised by counsel not to receive said 
bill of exceptions, but to proceed to mark judgment. It appeared that 
upon the 11th of April, 1840, the defendant served notice that be 
would mark judgment in the ensuing Term. 



Mr. Kealinge, Q. C, submitted, that upon the foregoing facts his 
client was entitled to have the time for filing the exceptions enlarged, 
and that if the Court refused the present application the plaintiff 
would be without remedy, as the statute of limitations would bar his 
right. 

Mr. Jo/m Brooke, Q. C ^ This bill of exceptions ought to have been 
filed within the four first days of Michaelmas Term, 1837, in accord- 
ance with the 66tji Rule of this Court. Parties by consents cannot 
vary the rule of the Court. In the case of IJoyd v. Kirkwtfod {a)^ the 
Court extended the time for a few davs, on account of the illness oi the 
senior counsel, and would not have done so but for that circumstance, 
although there was a consent in that case. Independent of former laches^ 
the plaintiff has been so remiss since the 25th of January last^tbat that 
alone is sufficient to prevent the Court from granting the present 
application. The four- day rule extends to bills of exceptions. Hiii v. 
Watis (b). 

» 

Mr. Boi/d replied, and contended that both parties acquiesced in all 
the delay that had occurred until the 11th of April last» and we were 
then entitled to four days in the ensuing Term ; and but for the conver- 
sation which had occurred between the parties upon the 22d, a motion 
might hare been made to enlarge the time. The consents in this case 
t^ere made rules of Court. 

BrRTov, J., said he yielded to the present application with great 



(a) 1 Jehb&S. 499. 



(ft) LAI. &N. ISO. 
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reloctJMca, iMoittte it wm breaking in npon the rolet of the Coart, 
which were made for the oonvenienoe of the snitors of the Coort as well 
m of the Coart itself; and that the oonseqaence of attending to appli- 
cations like the present wonld be to render them much more freqaent. 
The proposition in this case is a startling one, and if admitted generally, 
I do not know where we coold stop. However, the circnmstances of 
the present case are peculiar : a great length of time has been allowed 
by both parties to elapse, and the consents entered into were made 
rules of this Court, afKi thna the proceedings brought down to this verj 
Term, infringing upon the very rule which r^^nlates these proceedings ; 
•aad tiie Tiolation of that role, as respects this Term, seems to hare 
ariaea from the way both parties have acted for so long a time. 

Cramptok, J., concurred in the rule with great hesitation and diffi- 
culty, from an i^prehension that this case might be used as a precedent 
ibr future applications of this kind. There can be no doubt that the 
rule of the Court cannot be dispensed with without the order of this 
Court ; and the hands of the party are not bcmnd up by that rvle, for 
the plaintiff might hare come in, and, upon a proper case, have the time 
enlarged, which is a practice of constant occurrence. Had the pliuntiff 
not taken any step, I, for one, would say, that this rule could not be 
relaxed ; but my judgment is founded npon the distinct impression upon 
my mind, that if the plaintiff's attorney had not been n^isled by the 
ronrersatione he had with the defendant's attorney upon the 21st and 
22d of April, that he would hare come in and obtained an order to 
extend the time; and this impression enables me to concur 'in the rule 
for the purposes of justice. I am the more led to this by the statement 
of counsel, that if we decide the present motion against the plaintiff, he 
will be altogether barred of relief. To mark our censure of this appli- 
cation, the plaintiff must f>ay the costs of this motion. 



1840. 




Perrin, J., concurred in the rnle.«^The four-day rule is one of great 
conrenienoe to parties ; but I consider this motion as made upon the 
24th. The plaintiff's attorney might hare supposed, npon the 22d, that 
He would hare been quite ready to hare brought in the bill of excep- 
tions upon that day, or, if necessary, obtain further time for filing them. 

Let the said lessor of the plaintiff hare one week's time to bring 
in and file the bill of exceptions in this cause, and let said 
lessor of the plaintiff pay to the defendant the costs of this 
motion. 
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Saturday, May 9M» amd Wtdmuday^ May IdlA. 

PRACTICE— AMENDMENT— DECLARATION— AFTER A 

PEREMPTORY UNDERTAKING. 

HuoHES V. Parker, adminislrator of Egan. 

» 

On motion to Miu MoNAHAN, Q. C, moTed to amend the dedankion in ibis cause, bj 

claration by averring notice of dishonor of the bilb of exchange to the defendant 

noti^° of die- >"*^^^ ^ ^ Thomas Egan the testator. This is an action of asnmpmi 

honor of a bill brought by the plaintiff against the defendant, as personal representative 

to tbe^^^al ^^ Thomas Egan, who was the drawer of two bills of exchange for £46 

rrara«entatiye each, which were protested for non*payment. The declaration was 

to A., which 61^ on the 9th of February 1839, as of the Michaelmas Term precede 

i'n^^^U^a- ^^' '^^ ^^^ declaration the defendant pleaded «< nom-auui^m^' and 

tion ; it ap- **plene odmhusirami." A replication was filed in due course, joining 

declvation ^ ^°® ®" ^® P^^ ^^ fUMt-oMiMipftt; and praying judgment of fntare 

was filed aa of assets. Nothing farther was done in the cause, as it was diacoTered 

Tenn 1839, ^^uit ^^e defendant had no assets to administer, and in ilMt was never 

f^^d ?^ fr ^^^^^y ^ ^^^ "^"y* However, in the beginning of the present Term 

ed and issue the defendant applied to the Court, three Terms having elapsed sinoe 

due ^wme "^ '^^® joined, for leave to enter up judgment as in case of a non-soit> We 

and that no met his application by a peremptory underteking to go to trial at 

ceedings^hay- ^^ Sittings after the present Term. In advising proofs, it was dis- 

ingbeen taken covered that Egan had in fact died before the bills fell due, and that of 

by.tbe plaintiff, . ^ . . ,. , . . . 

at the begin- course notice of their dishonor was not given to him as was averred 

T°rai ^e ^ ^^ ^^® declaration, but that notice was given to defendant as his personal 

fendant ap- represeutotive* Under these circumstances it becomes necessary to make 

mentuin ca^ ^® present application. As there are no assets, and no likelihood of 

of non-suit, any, the contest here can only be for costs. Under such cii comstanees, 

upon the part Mid where it is a mere oversight, the Court will always give leave to 

of the plaintiff mnend on just and proper terms, at any time before the record is made 

by a perpmp- •^ r r ' ^ 

torj under- up. We do not seek to introduce any new cause of action, although 

^tA^ tbi? in ^^^^ ^^^ '^^ ^^" allowed, and we are willing to submit to any terms 
advising proofs the Court should think reasonable. In Cope v. Marshall (a), whMi 
was discovered wUl be relied on upon the other side, one of the Judges thought it a 

which it was y^py gtrict and severe construction of the statute to refuse an amend- 
now sought to ' . 
remedy, but ment of a mistalce after a peremptory undertaking, on the grounds that 

sideredTthe^p- ^"^^ mistake could not be considered just cause for not proceeding to 

plication was trial. And in fact in several subsequent case^, such amendments have 

refuKed 'the ^^^^ allowed, particularly in the case of Billing v. Flight (&), in which 

motion with n mach more important amendment, namely, changing the form of action 

vOot9« _ 

from auwnpsit to debt, after six Terms, was allowed. 

(a) Sayer, 234. (6) 6 Taunt. 4 19 ; 2 Marsh. 124. 



EASTER TERM, THIRD VICTORIA. 



283 



Mr. B. Stephem$, oan/fo.— The plaintiff it not entitled to this amend- 
ment. Independent of the peremptory andertakingi the rale formerly 
was, and with very few exoeptione still is, that after two Terms no 
sobetantial amendment shall be allowed which tends to rary the cause 
of action altogether, as by adding a new coapt, Auber ▼. Barker (a), a 
new right of action. Cope ▼• MarshaU (fi) ; or which would charge a 
party not otherwise chargeable, as in the case of LeceU t. Kibblewhite (c). 
The principle of the rule is this, that the plaintiff most declare in 
two Terms or be tum-'prassed ; if, therefore, his declaration be wholly 
insaffident to chaige the defendant (as is the case here), after two 
Terms he shall not be allowed to make such an amendment as would 
render it sufficient for that phrpose, as that would be allowing the defend- 
ant in effect to declare after the two Terms^ and we have applied for a 
jodgment of noB-suit. The only exceptions to ifce gaoend rule appears to 
be (which does not hold in the present case), where the aeCion would be 
otherwise lost, as in conseqnence of the operation ef the statutes of limita- 
tiooe ; Jhtekea of M&rlborouffk t. Widuiar^ (d); Tenawe r. StmA (e). 
The plaintiff does not seek to amend that of which he should have been 
aware from the beginning, until after giving a peremptory undertaking 
to go to trial. Where a peremptory undertaking is once given, no 
amendment is af^rwards allowed, except it becomes necessary in con- 
sequence of something arising subsequent to the undertaking. This ap- 
pears fjrcm the case of Bitting r. PooUy (f). The case of Bitting v. 
FUgki, cited by Mr. Manakany has been, if not overruled, at least fully 
explained away jiy the subsequent case of Green v. Mitton (g)t where an 
amendment after a peremptory undertaking was refused. Lord Denman 
in his judgment alludes to Bitting v. Flighty and meets the assumed 
aothority of that case by saying, it was decided under very particular cir- 
cumstances. For the case now before the Court, as the declaration stands, 
we conceive we are not and cannot be chargeable in the action. By the 
amendment now sought we might become chargeable ; that amendment 
is applied for after plea and replication, after a lapse of upwards of a 
year since issue joined ; and above all, after a peremptory undertaking 
to go to trial. What might be the effect, if since our plea of plena 
adminisiravii (upon which they have prated judgment), any assets had 
come in, and the defendant relying on the insufficiency of their decla- 
ration had applied such assets in payment of legacies ? He might be 
held personally liable as for tk^fgoasiani in case he had really no defence 
to the declaration in its amended shape. A similar application to the 
present was refused in the Court of Common Pleas in this country, as 
appenra by the case of MeredUh v. Taylor (A). 



1840. 



(fl) 1 Wilg. 149. 

(c) 6 Taunt. 483 ; S. C. 3 Marsh. 185. 

(e) 1 K>n^. 141. 

(f ) 4 6. & Ad. 369. 



(//) Sayer, 234. 
(if) 3 Str. 890. 
(f) 6 Taant. 43^. 
(A) 1 C. & DU. 615. 
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Mr. Monakan replied. 

BuRTov, J.— 'The Coort tre of opinidn, npon all the drcamitaiioM 
of thi§ case, that the application moet be refined. The General Rule 
which has been established is one of very great importance, and 
the greatest urgency, if not necessity, ooght to be shewn before the 
Court would sanction a departure from it I will not say that csiet 
may not arise, and the case of BUiimg ▼• PRghi shew that such cssa 
may occur, as will indnce the Courts to dispense with that Rule; hot I 
cannot concur with Mr. MomJuui that the present comee op to that 
case. What we have heard from Mr. Siq^hmM has left no doubt oa my 
mind that we ought to refuse this motion. 



Crampton, J.«— This application is made too late, and in addition to 
that, a party who gives a peremptory undertaking to go. to trial should 
be quite sure that he wta ready for any emergency or kiecesnty thtt 
might arise. The prf-sent motion is made to remove a doubt which 
counsel entertains that there may be a variance at the trial. 

Pbrrin, J. 

The General Rule is not to allow an amendment after a peremptorf 
undertaking to go to trial, and there is nothing in the present esse to 
lake it out of that Rule. 

Motion refused with costs. 



Wednuday^ May 6th. 

PRACTICE— MARKING JUDGMENT-.POINTS OP 
DEMURRER NOT BEING FURNISHED. 

WlLLNE V. O'COMNOH. ' 



The Court will 
allow a party 
to mark jadg- 
ment, where 
his adversary 
has taken a 
demurrer and 
has neglected 
to furnish the 
the points to be 
argued al- 
though called 
upon to do so, 
notice of this 
motion hairing 
been given. 



Mk. Leahy applied for liberty on behalf of the plaintiflF to mark judg- 
ment in this case, the defendant not ha?ing furnished the Officer with 
the points of demurrer to be atgued. The plaintiff had paid his portion 
of the expense of paper books on the SIst of January^ and ealied upon 
the defendant*s attorney to furnish the points of demurrer to be argned, 
or that he would apply for liberty to mark judgment. Upon the 6th 
of Mayi thef^ not being any compliance with the former notice, a notice 
of this motion was served upon the attorney for the defendant. 

The Court granted (he application, after inquiring whether notice of 
this motion was duly served. Motion granted. 



i 
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Saturday^ May dth. 

PRACTICE— TAXATION OF COSTS— WHERE ONE-SIXTH 
STRUCK OFF AND COSTS OF TAXATION NOT 

ALLOWED. 

Hamilton, Ball and Norton, Attornieft, t;. Sir Gkorois Gould, Bart. 

Sekjeant Gkkbne shewed caase wby a €onditionaI order to confirm wb«re an at- 

the Protbonotary's report should not be made absolute. The report torney deliver- 

was made under an order of the 10th of June 1836, referring the bills costs a month 

of costs, for the recovery of which the action was brought for taxation, tro^'^^t ^^*°5 

and also referring it to the Prothonotary to take an account of the after action 

credits to which the defendant was entitled. Objections were made to client obtain^ed 

the report, involving matters of account between the parties, which were <^" ^^^^^ ^ 

now discussed, and the Court confirmed the report. Serjeant Greene taxed and 

then applied on behalf of the defendant for the costs of the taxation, on ".^^re than onc- 
 * ^ ^ sixth was 

the ground that more than one-sixth had been taken oflP the bills of costs struck ofif in 
on the taxation of them. Court°cins'" 

dered itself 

Messrs. Smithy Q. C, and Hans //. Hamilton opposed this on behalf practice of the 

of the plain tifiii. — The defendant had allowed more than one month ^^"^^ , ^^ 

* ... Queen » Bench 

to elapse after the 'delivery of the bills of costs without taking any in England, 

step to settle them, and the plaintifiTs were obliged to commence an cUentthecosta 

action against him, and in such case the defendant is not entitled to the of taxation, it 

costs of taxation, even though more than one sixth is taken oflF. 1 Arch, that there was 

Pr. Jnj ChittVy 88, 89, the cases there cited, Harbin v. Miles (a) ; Jay v. a°y ^^^^}^\. 

•Sf ^> * > . ^ V / » jf practice in thia 

Conks (h) ; Benton v. Bullard (c). Neither party gets his costs of Court, al- 
taxation in snch cases ; the attorney cannot get them because one- sixth ^j^jfj decWe 
is taxed off his costs, nor can the client, as he has not availed himself differently if it 
of the month allowed him by the act of parliament to apply for the 
taxation of the costs before any action eonld be brought,— 7 G, 2, c. 14, 
s. 9, Ir.y 2 G. 2, c. 23, s. 23, Eng. 

Mr. Scully for the defendant, submitted that the rule laid down by 
the cases cited was unreasonable and contrary to the act. It was so con- 
sidered in Ex'parte Watts (d), 

Perrin, J. — Is there any practice established in this Court on the 
sahject ? [It not appearing that there was any established practice,] 

(a) 9 B. & C. 765. (/ ) 8 B. & C. 636. 

(c> 4 Bing. 561. (^0 1 Beacon B. C. 688. 

2 V 
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Burton, J., said that he for one woald be onwilliog to depart from 
the established practice in the Queen's Bench in England, though the 
act would probably lead him to a contrary condnsion if it were re$ nova. 

This Court gave no decision on the subject, as it turned out that 
the defendant had not served any notice of applying for the costs of 
taxation.* 



• The Court of Review decided the case of Ex porte Watts upon the practice of the 
Bankruptcy Court, but did not question or affect to interfere with the practice of the 
Court of Queen's Bench. 



Saturday^ May 9tA. 



PRACTICE-CHANGING VENUE— COMMON AFFIDAVIT. 



Anonymous. 



The common 
affidavit to 
change the 
venue is infor* 
mal in not 
stating in ex- 
press terms 
that the cause 
of action did 
not arise in the 
county in 
which the ve- 
nue is laid ; 
and also in in- 
troducing any 
thing beyond 
the usual form 
as to the place 
where the 
cause of action 
arojse. 



Mr. Garvey applied for an order to change the renue in this case 

from the county of to the county of Mayo. The affidavit stated 

the circumstances of the parties, and proceeded to state ^< that the 
" cause of action, if any, arose in the county of Mayo, and not out of 
" the county of Mayo or elsewhere." 

Per Curiam. 

Your affidavit is defective in its statement of the place in which the 
cause of action arose, and it il also irregular in introducing the circom- 
stances of the parties, or anything beyond the common form. 

Motion refused.* 



* The proper form of the '* usual affidavit" to change the venue is, " that the plain- 
** tiff '8 cause of action (if any) arose in the county of B. and not in the county of A." 
(where the action is brought^ " or elsewhere out of the county of B." 2 Anh Pr, fry 
C/iitty, r26k Se# also 4 8teirart*s Forms, 1371 1 and Cahiil ▼. Hayes, K. B. Hil. 1826. 
ibid. 1373. 
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Saturday^ May 9^ 

PRACTICE— REVIVING JUDGMENT— AFFIDAVIT. 

Crenim v. Stephenson. 

Mr. Jennings applied for a tfctre yada« to revive a jadgment in this Upon motion 

case; the jadgraent was of Trinity Term 1820, and the affidavit stated l^JTlS./^. 

that payments of interest had been made to a recent date, but did not to revive a 

state by whom they had been made. nearly twenty 

years old, the 
affidavit must 

Pbrrin, J., said such statement was required by the practice of the state by whom 
Conrt when the judgment was nearly twenty years old. interest *have 

No rule. ^^Q made. 



Saturday, May 9th, 

PRACTICE— BILL OF PARTICULARS— COSTS OF MOTION 

FOR, 

Earl of O'Neill v. Orii. 

Mr. Tomb applied in this case for an order upon the plaintiff's attorney Where the 
for a bill of particulars, and for the costs of this application. It did not noT^Vumish^a 
appear that the defendant had made any application for these particulars ^^ ^^ particu- 

lB.r!H Lufi f|g>^ 

before the motion. The action was for use and occupation, and the fendant may 
declaration contained the money counts. ™°^® ** °°?® 

' for them with- 

out making 

Perrin, J., said he was entitled to this order, and the costs of the ^^n to ^ the' 

application. plaintiff; and 

_ . . , he will be en- 

Motion granted. titled to the 

^ costs of the 

motion. 

Monday, April 21tli. 

EXCISE LAWS— GROCER AND PUBLICAN- 
CONSTRUCTION OF STATUTE. 

Thb Quben at the relation of Boland v. Commissioners op Excise. 

This was an application for a mandamus to compel the Commissioners A P^^^^'* ^ho 

18 alreadv & 
of Excise to give the prosecutor a license for selling tea, &c., she having licensed publi- 
can is not en- 
titled to a 
grocer's license since the passing of the 6, 7, If. 4, c. 38. 
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been at that time a licensed publican. The entire question in the ca<e 
was, whether the same person was entitled to have at the same time, 
and for the same premises, licenses to carry on the trades of publican 
and grocer ? A conditional order had been obtained on a former day, 
against which 

The Attorney ' General (Mr. Brady), with whom were Measre. 
Blacker, Q. C, and Tomb, now shewed cause. 

The question in this case arises upon the construction of the 6, 7 W, 4, c. 
38, s. 3,* which was pa«ised to amend the .S, 4, W. 4, c. 6b ; the operation 
of that section was suspended by 6, 7, W, 4, c. 72, antil after the end 
of the next Session, but it is now in full force whatever ks construction 
may be ; and the plain and obvious meaning of that aection is this, that 
the same pei*son is not to cjirry on in the same place these two trades. 
It has been the policy of the law, for a long time, to keep these trades 
distinct; the 32 G. 3, c. 19, s. 3, and 45 G. 3, c. 50, s. 19, contain 
provisions similar to the present act ; the 6 G^. 4, c 81, s. 4, the general 
licensing act, allowed the grocer to retail any quantity not exceeding 
two quarts, and that quantity is reduced by the present act to not less 
than a pint The Court will construe these acts against parties seeking 
to evade them, and in such a way as to remedy the mischief they were 
intended to prevent ; Rex v. Commissioners of Excite (a), which was 
a case somewhat like the present, and in which all the Judges laid down 

that doctrine. 

Messrs. Smithy Q. C, and Napier^ contra, — At common law there was 
no right to prevent the exercise of any trade unless it amounted to a 
public nuisance ; this was altered with respect to some trades by statut* 
able enactments for this purpose ; and with respect to publicans, the 
legislature by the statute rendered the sanction of Magistrates necessary, 
but this enactment did not refer to grousers, the legislative enactments 
with respect to them being merely 6scal ; tiiis is the main distinction 
between these two trades. It lies, upon our opponents to shew that 
there is a statutable disqualification to our client exerciising the trade 
of a grocer ; they say it exists under the 3, 4 IF. 4 ; but it might be 
enough to say that eviM*y thing of this sort is calculated to create what 

fa 2T. R. 381, 385. 



* 6y 7 ^y 4, c. 3^, enacts that " No person in Ireland who shall be duly licensed to 
*^ sell coffee, tea, &c., nor any person deemed a grocer within the meaning of the laws 
*^ of the excise ia force in Ireland at or immediately before the passing of this act, shall 
*' be entitled to take out any license to retail i^pirits in the hou^e or on the premiaies 
'* of «iich retailer, or in any house, or on any premises within one quarter of a mile ri 
" the hou»«e or premises of such retjiiler, other than a license to retail spiriU* in 
*^ quantities not le8s at one time than one pint, and to be consumed elsewhere than in 
"the boii!?c or on the premises of such retailer," otherwise the license shall be null 
and \oid. 
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the common law detests, monopoly ; and there being no language wliicli 
says the publican shall not get the tea license^ they can only contend 
that this disqualification is given by implication and not by express 
enactment; hot the rule as regards intendment and presumption does 
not apply to an enactment which controls a common law right, and 
they are, therefore, out of Court upon all the authorities ; Cockburne v. 
Harrey (a) ; Bex v. Poor Law CommUsioners (h) ; Hubbard v. John' 
sione (c). — [Crampton, J., referred to Nash v. Limerich Bridge Com- 
missioners {d),"] — There are two distinct classes of spirit licenses; — 
first, the publican's license,— secondly, the grocer's license ; the second 
was first given by the 47 6r. 3, Sess. 2, c. 12, s. 14, the other was given 
long- antecedently. All the acts before the 45 G. 3, c 50, are annual 
actSj and previous to that act the retail license was only given to 
victuallers or coffee sellers ; the disqualification affected every other 
person. The last act is a good terminus from which to get at the 
meaning of the several statutes on this subject ; it repeals the former 
acts, and thereby removes all the disqualifications created thereby, and 
the eommon law right of the subject existed in its ful} extent, except 
so far as it was restricted by that statute. The 19th section is the 
disqualify ing clause of the statute, and at that time the only disabling 
enactment ; and amongst the particular classes who could not have a 
license for selling spirits '' grocers" are enumerated, and if that clause is 
not repealed, we cannot succeed. The 47 G. 3, Sess. 2, c. 12, s. 14, 
contains the first enabling clause, and under it '* grocers" were for the 
first time by statute allowed to sell spirits ; the 19th section of the 
^15 G. 3, was then in force, and prohibited grocers from getting the 
publican's license, but this act gave to the grocers a spirit license sui 
generis. Then came the 58 6r. 3, c. 57 ; at the time of the passing of 
this act the grocer might obtain the retail license under the former 
act, bat could not obtain the publican's license ; this statute recites the 
disabling enactment in the 19th section of the 45 G, 3, c. 50, and so 
far as it applies to grocers repeals it, and restores the grocer to his 
capicity at common law to apply for a publican's license : the 2d section 
contains what may be called the second enabling clause, and extended 
the privilege of the grocers as to the place in which, and the quantity 
in which he might retail spirits ; and under this act the grocer had 
two rights, — first, his right at common law to apply for the publican's 
license ; and, secondly, his right under the statute to apply for the 
grocer's retail license ; and it cannot be contended that the giving the 
latter took away the former, because affirmative words cannot take away 
a common law right. The schedule in the 2d section of the G (x. 4, 
c. 81, clearly shews that the legislature contemplated that grocers might 
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sell spirits upon the premises, for it says ** Every retailer in spirits 
** being licensed to vend coffee^ &c., and not selling spirits in any 
^* greater quantity at one time than two quarts* or any spirits to be con- 
** snmed in the house or premises of snch retailer," &c. ; and the 4t1i 
section of that statute is the next enabling clause in respect to grocers, 
allowing them to sell any quantity not exceeding two quarts* to be con* 
snmed off the premises ; the 3, 4 H^. 4s c. 68, consolidated and re- 
modelled the former provisions ; the Idth section of that statute adopts 
the phraseology of the 19th section of the 45 G. 3, merely omitting 
some trades therein specified and inserting others, and the word grocer 
does not occur in it ; why not adopt the disabling words with respect 
to grocer? Manifestly, because it was not intended to disqualify him. 
The 4, 5 FF. 4, G. 75, s. 8, confirms this view, for it provides that oo addi- 
tional duty shall be imposed upon any license to retail spirits to be taken 
out by any person licensed to sell coffee, &c., '*and not selling spirits to 
" be consumed in the premises of such retailer," clearly contemplating 
that grocers might sell spirits in this way. Therefore, up to the 6, 7 
W. 4, c 38, it is plain that grocers might sell spirits under the poblican^s 
license, and if we^are right as to the law previons to that act, it cannot 
defeat the right of the grocer. If the construction contended, for on 
the other side be right, the moment our client takes the license for the 
sale of tea,^the license for , the sale of spirits is void. Miiwood v. 
Thacker (a). Upon the authorities already cited, it is sufficient to say 
that the language of the act which it is insisted disqualifies a publican 
from his right to the grocer's license, does not expressly meet this case; 
and that in order to take away a common law right the language must 
be express and unambiguous. We seek to have this case put apon the 
record, and in the case of Rex v. Costelh in this Court in 1834, the 
Court granted the numdamuSf saying that the prosecutor would be in a 
more favorable position for trying his right. 

Mr. Blacker, Q. C, replied. 

Wednesday y May 13M. 
BUSHE, C. J. 

In this case a conditional rule for a mandamus had been obtained to 

compel the Commissioners of Excise to grant a grocer's license to a 

person who is already a licensed publican, and against this 'rule the 

Attorney' General shewed cause. The question which remains for the 

Court to consider is, whether a licensed publican is of right entitled to a 

grocer s license ? The question turns upon the construction of the third 

section of 6, 7 IF. 4, c 38. — [Reads it.] In the course of the argument 

it was suggested, that although that section may prohibit the granting 



(0) 2 T. R. 81. 
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a publicairs license to a grocer, yet that it doei not prohibit a publican 
obtaining a grocer's license ; bat that argument was gi^en up because 
the adoption of that construction would be altogether against the plain 
intention of the legislature ; for if such were the construction, it would 
be only necessary to take out a publican's license firtst, and then the 
grocer's license ; whereas the manifest object of the legislature was to 
prevent the same person having these two licenses. The intention of 
the l^islatnre is manifest from the 6, 7 W. 4, c. 72, an act passed 
almost contemporaneously with the act upon which the present question 
arises, and which, we think, altogether removes the difficulty of con- 
struing the latter act. It was then contended that it was the deliberate 
intention of the legislature to make an exception in favor of licensed 
grocers, the reason of which has long since expired. We consider the 
language of the 6, 7 W. 4tf c. 38, is far two strong to admit of any doubt 
upon this subject ; it refuses to grocers any license other than in that 
statute, and makes any other null and void. Upon these gounds we 
must allow the cause shewn. 

Rule discharged. 



Wednesdayy May 6M. 

PRACTICE— EJECTMENT— SECURITY FOR COSTS, &c., 
UNDER 1 6?. 4, c. 87— FORM OF CONDITIONAL ORDER. 

Lessee of Orpen t;. The Casual Ejector. 

A CONDITIONAL order had been obtained on a former day, which stated w^jgre a ten- 

that '< upon hearing the declaration in ejectment in this cause, summons ^^^ ^^^^ under 

_ I- . . ft lease for one 

^ and notice under the statute (1 G, 4, c. 87), affidavit of service thereof, life and forty 

"notice on tenants of the 23d March last, to surrender possession, °°® years, to 

• ' commence 

"joint affidavit of Thomas Keane and Patrick Leanny and affidavit of from the death 
" C. E. H. Orpen read," it was ordered that they should enter into the ^^ „,-^ and by 

terms prescribed by the statute upon their being admitted defendants. ^ subsequent 

deed the par- 
The affidavit of Mr. Orpen stated, that by indenture bearing date the ties agreed 

19th of February 1791, Conolly Coane demised to James Quinn the *^**5?/"i^' 

lands for which the ejectment was brought for the life of James Quinn, upon a certain 

and for 4 1 years, to commence from the day of the death of the said James ^l^^ *\anng 

Quinn; that in March 1799, the said James Quinn died, as deponent ^^^, l>rought 

believed ; that the interest of Quinn became vested in R.and F.Fitzgerald, tenant und^r 

who by deed of the 23d of June 1812, under their hands and seals 1^/^ f ' ^' ^- 

^ 87, and a con- 

ditional order 
obtained, requiring the tenant to enter into the terms by that act prescribed, before being 
admitted to take defence, it was insisted as cause that the term was uncertain and that the 
order was irregular in not stating that the deeds under which the tenants held were 
produced when it was obtained, the Court refused to make the order absolute* 
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did admit the death of said QaiDn, and covenanted with Coane that 
they were only entitled to bold said lands for and during the term of 
41 years from the 25th of March 1799, and no longer; and that said 
indentures of 1791 and 1812 were theain deponent's possession, ready 
to be produced. There was also an affidavit from Terence Hughes, 
one of the tenants in possession, which stated he was advised and 
believed that his tenancy to the lands had not expired, but that he still 
continued a tenant of said lands, and should not be treated as an over- 
holding tenant. 



Mr. R. C, Walker relied upon the uncertainty of the term demised 
by the lease; that the termtnus a quo the term commenced was dependant 
upon a life, whereas under the statute the term should be cerlain from 
Its commencement. The conditional order is irregular, in not stating 
that the lease was produced at the time the order was obtained. 

Mr. Napier, contra. — The object of the statute is to meet the cases ef 
tenants who know the period of the expiration of Iheir terms either by 
their lease, or where the term therein is made certain.— [Cram pton, J. 
The statute does not say '* made certain," but where the tenant holds for 
** any term certain," that means certain from the commencement]] — The 
parties by deed agree that the cestui que vie died on a certain day, and 

they were only to hold for 41 years from his death [Crampton, J. If 

that deed amounted to a new lease I could understand your argument.] 
— It would operate as a surrender. — [Perrin, J. The defendants 
offer to give you security for costs ; and there is a question upon your 
order, for not inserting that the documents under which the tenants 
hold were produced when it was obtained.] ^ In Lessee of Ffynn v. 
Casual Ejector (a\ Mr. Justice Crampton said he would make the rale 
absolute, because there was no affidavit shewing that there was something 
to try ; in this case there is no such affidavit, and the merits are all 
with us.~ [Crampton, J. Your merits may be very good, but there 
are legal difficulties in the way.] 

BUSHE, C. J. 

There is a doubt upon the Bench as to the form of your conditional 
order, and the present case shews the necessity of stating in yonr order 
the document upon which it is obtained, because here it is uncertain 
under which document the tenant holds. 



Let the said Terence Hughes give security for costs and mesne 
rates, and the rule as to giving judgment as Qf this Term to 
be discharged without costs ; and no costs of this motion. 

(6)1 Ir. Law B. 73. 
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Saiurdayj May 9ih, 

EJECTMENT ON THE TITLE— NOTICE TO QUIT- 
DEMAND OF POSSESSION. 

Leasee of John Bagwell and others v. John Bolakd. 

Ejectment on the title. — ^This case was tried before Ckampton, J., at la ejectment 
the Clonmel Spring Assizes 1840. The lessee of the plaintiffs at the pu^^tiff^rov^^ 
trial produced a lease made by his grandfather John Bagwell to Oliver a lease oil 775, 

mcide \)Y his 
Carlton, and for the lives of the lessee, Francis Carlton his brother, grand-father, 

and Ponsonby WatU ; this lease was dated the 2d May 1775. He fJ"^ ^«^«|P' ""^ 
^ , ' the rent re- 

proved also receipt of the rent reserved by the lease by his agent Mr. served thereby 

Dougiais for some time previously, and up to the year 18S3 from Mr. ^^^ timcprc^ 

James Shea as the agent of Mrs. Ryan, who was not herself in posses- viomily,andup 

sion of the lands claimed in the ejectment, nor shewn to be connected being in poses- 

with the lease of 1775 otherwise than by Mr. Shea's paying rent for the f ^<'° ^^^ ^^^""'^ 

^ x-^o to be connect* 

lands in her name, in amount the same as that reserved by the lease, ed with tho 

The lessee of the phiintiff further proved the expiration of the lease by ^Ih^be thin 

the death of Ponsonby Watts, the surviving cestui que tne in 1836, and by paymopt of 

and that he was the surviving grandson and heir-at-law of the lessor. It ^^ aame^ as 

appeared from Mr. Douglas's cross-examination that the defendant and ^^^ , reserved 

, , by the lease \ 

some others were in possession of the lands for several years, — thai he he further 

never received rent from the defendant ; but that in the August preceding ^^^^dr-^ t^° 

the trial a distress for rent bad been made upon the lands by Stephen law of the les- 

Pepper, the under agent of the lessor of the plaintiff; that nothing had been ^he lease had 

levied under that distress, it having been abandoned ; that the abandoning expired; it also 

of the distress was, as he heard from Pepper, on account of an informality; the defendant 

that this distress was made subsequently to his hearing of the death of ^^^ '°™^ 

Ponsonby Watts, the last life on the lease which he heard of, as he possession for 

best recollected, about four years before the trial ; that he was acting as ^d*'ha/^*not 

agent for Mr. Bagwell's family and himself for about twenty-eight years. V^^ &°y rent 

The plaintiff here closed his case ; — the defendant's counsel called upon but that in the 

the learned Jodire fur a non-suit, on the ground that there was no evidence ^^u^^t pre- 

. . i. ceding the 

to go to the jury shewing any connexion of the defendant with the lease of trial, being 

1 775, andy therefore, none to shew that the defendant's right of possession after^th* d^^th 
determined on the expiration of that lease ; that the receipt of rent of the last sur- 
from a person not in possession, after such a lapse of time since the ^,«^ „^^ in^ the 
making of the lease was not, though accidentally the same in amount lease,a distress 
as that reserved in the lease, in itself any evidence of such con- the part of the 
nexion; but even if it were, yet that the lessor uf the plaintiff having lessor, but sub- 
permitted the defendiint to remain in possession for more than three abandoned 

without any 
thing being 

levied under it ; Held^ that under such circumstances a notice to quit or a demand of 

possession was not necessary before bringing the ejectment. 

Q 
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lb 1^0. years after the expiration of the leaRe, and then made a distress fur 
rent, was evidence of a subsisting tenancy at that time which had not 
been shewn to be snbseqoentlv determined, either by a notice to quit 
or demand of possession. 

The learned Judge refused to non-suit, and left it to the jury to say 
whether the distress might not hav^e been made inadvertently or by mis- 
take, and without any intention on the part of the lessor of the plaintiff 
to treat the defendant as his tenant, and directed them if they so con- 
sidered it, to find for the plaintiff; but reserved liberty to the defendant 
to move the Court above to enter a non-snit, if upon the whole of the 
plaintiff's case they should be of opinion be ought to recover. A con- 
ditional order for tliat purpose having been obtained, on a former day, 

Mr. HaichM^ Q. C, with whom was Mr. Brewtier^ Q. C, now shewed 
cause.— 

The only ground upon which the defendant can rely as evidence of 
a tenancy is the distress which was made, but from the circomslanoes 
under which that was made, and ootliing having been levied under it, it 
cannot be considered as evidencing any subsisting tenancy which required 
a notice to quit, or demand of possession. 

Mr. Lonerffatif contra^ eontended, that at it appeared on the plaintiff's 
own case that he had made a distress upon the lands about two months 
before the day of the demise in the ejeelment, such an act was on- 
equivocal evidence of a tenancy subsisting at that time, and the plaintiff 
should have gone on to shew such tenancy determined by notice to quit, 
or at least a demand of possession, and that not having done so, he 
made out no case to go to a jury ; Lessee MiidiiM v. KeUf^ (a). The 
taking of a distress is an act in its nature simple and nneqoi vocal, and 
one which cannot be qualified by the acting party, or for his benefit; — 
that it could not be put to the jury to say whether the taking of the 
distress was an act of trespass or the act of a landlord toirards a tenant, 
and to find their verdict accordingly: it most be one or other, of these 
two things — and no man will be allowed to allege his own wrong to 
help out his own case; Zouch d. Ward v. WUUngaie (h). Even if the 
distress were capable of any other explanation than the natoral one, 
namely, the relation of landlord and tenant sobsisting at the time, yet 
the plaintiff offered no such explanation by re-examination or otherwise, 
though he had the opportunity;- and that it could not be pnt to the jury 
to surmise nn explanation for him different from the natural one, without 
any thing appearing on the plaintiff's case to ground such surmise: thai 
the subsequent withdrawal of the distress could be no evidence for the 

(tf) 2 Jones, 19. (b) 1 H. Bl. 311. 
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plaintiff that defendant was not his tenant at the time of making the 
distress ; and that the withdrawal of the distress for a specific reason, 
and one consistent with a still subsisting tenancy, qamely, for an in- 
formality iu the mode of levying the distress, was more a re-assertion 
of ihe pliuntiffs right to distrain than any thing else ; that there is 
nothing in the plaintiff's case aflfosding evidence of the minutest kind, 
and, therefore, none to go to a jary, that the distress was mitde in 
mistake or ignorance, or was any thing but the deliberate act of a person 
asserting a kindlord's right. It eonld not be » question for the jury 
whether or not the distress was the act of the landlord ; for it was made 
by the authority of Mr. Douglas, the plaintiff 's agent for twenty-eight 
years, and whose aathority to reoeire, and actual receipt of the rent out 
of the lands in the ejectment, was the only evidence given of the 
plaintiff's title ; that if the distress by Mr. Douglas was not theirdistress 
of the plaintiff, neither was the receipt of rent by Mr. Douglas the 
plaintiff's receipt of rent, and then there was no evidence at all to go 
to the jury of the plain tiff"s title to recover. Independently of the 
circumstance of the plaintiff's making the distress, the possession of 
the defendant for a period of nearly four years after the expiration of 
the lease, with notice to the landlord that it had expired, in itself raised 
8oeh a presumption of tenancy as justified the defendant in calling for a 
non-soit, as the pfailnUff did not shew any notice to quit or demand of 
possession to determine such tenancy ; Doe d. Caiu v. SomerviUe (a) ; 
Doe d. HoUingtworth v. 3ienneU (b) ; WinierscaU v. Newcomen (c) ; 
Adams an Efedmeni 123. At all events the demand of rent at the end 
of that period, in the unequivocal form of a distress, pot a construction 
upon the previous possession of the defendant, and estopped the plaintiff 
from saying such possession was not a lawful one ; Doe d. WhUdker v* 
Eaki (d) ; Lessee Daniei v. Tkmey (ey. 
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Mr. Brewster^ Q. C. replied. 

Tub Court considered that the case was properly left to the jnry, and 
that the verdict should stand. 

Rule discharged. 



(a) 6 B & C. 126. 

(c) 4 Law Bee, N. S. 100. 

{e) 1 Jones, 25^. 
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Saiurdayy April 5tbtk. 

PRACTICE-SPECIAL JURY^NEW TRIAL OF EJECT- 
MENT— TENANCY FROM YEAR TO YEAR. 



Bbll, od the demise of Smyth aud others, v. Nanole. 



"^^ereacause This was an action of ejectflnent on the tide, brong^ht to reeovertbe 

by a special townland of Mayne, in the county of Westmeath, It was heard before 

i'^Ull^'of ''^''- ^^^^ Foster and a special jury, struck on the phtinttff's rule, at the 

ceptiomi hav- MuUingar Summer Assises, 18S7, when there was a Tordtct for the 

a venire de defendant ; but a btU of exceptions having been taken to the directieo 

*Trded'*\nd ®^ ^^® loaded Judge, the Court of Queen's Bench, Trinity Term 1888, 

the defendant allowed the exceptions, and awarded a vemire de novoJ^ The pfannliff 

tiir^ca^usf by "^^ having gone to trial on the new venire^ the defendant obtained, in 

proviso; it ap- Chamber, after Trinity Term 1839, a rule to try by proriso; served 

^thtrinaaavi^ notice of trial, brought down the record, and deUrered a common efii- 

in the common tringoM to the sheriff. 

that 'the words At the second trial, MnOingar Summer Aasiies, 1839, the phinttflf 

wer^ ^written <^PP®a>^' ^°^ ^'^ counsel olgected, ^hen the cause was called oa, that 

under the of- there was no sufficient diMrimgaSj and eontended that the dUtringai 

an^it w° 3°ob- being by proviso, should contain afier the words ^ many defimlt," this 

jected at the clause, '* Provided always, that if two writs shall come to you there- 
trial, first, that ' ^^^ ^, , s,.» 
the distringas '^ upon, then you oxocute and return one of them only, and have tbere, 

Tn^ irle^Xri ^^' '^^ diOringas contained no such clause, but was in every respect 

and, secondly, in the commou form, as if issued by a plaintiff, except that at the foot 

al jur/wh?ch ^^ >' ^^s written the worda •* By proviso." R. Moorb, Esq., Q. C, 



c\ 



had been ||}o presiding Judge said, that the point was one which, if available at 

ous to the for- all, could only be taken advantage of above, and declared that be would 

TcV^oper ju?y V^^^^ ^«'^ ^"^^ ^'ial, taking a note of the plaintiffV objection. The 

to try the case; plaintiffs' coiuisel then objected that it should be a special jury which 

Tuled""the oh- shoulU try the cause, contending that when a rule is naade, that the 

jcctions. issue be had by a special jury, the rule is not spent by one trial, bat 

a tenant for that until the rule be discharged it remains of force ; and besides that 

life demised for 
three lives, in 

purnuancc of a supposed covenant for perpetaal renewal at £28, and bis son, also tenant for 
life undf'r a subsequent settlement in I80o, and again in 1820, at each time on the fall of a life 
ill the lease of 1768, demised by way of renewal, in pursuance of said supposed covenant for 
renewal, and died iu 1830, when the remainderman, the lessor of the pbintiff, entered and 
continued to receive the rents until 1836, when on the death of the last c. 9. e. in the original 
lease, he brought h's ejectment after demand, but before notice to quit : it appeared that 
the value of the premises was about X400 a-year. Held^ that the question of a tenancy 
from year to year was properly left to the jury, and they baring found in the affirmatiTC, 
that the verdict ought to stand. 

• See 1 Jebb. & S. 199; S. C. 6 Law Rec, N. S. 326. 
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tlio 3 & 4 W,4ftC 91 (jury act), directs that the jury so struck shall 
be the jary to try the issue. Therefore, they argued it should either 
be the same special jury (i. e, the same 24), who were struck for the 
former trial, or at least a special jury ^ not a common one. Mr. Moore 
took also a note of that objection. 

The ease being gone into, it appeared in evidence that Thomas Smyth 
(called the third), being tenant for life, under a settlement of 1766, of 
those lands, with a limited leasing power, prohibiting taking fines, 
demised them to Christopher Nangle for three lives, by lease of tlie 
25th of December 1768, taking a fine, and reserved £28. 10s. 3|d. per 
annum, rent, in pursuance of a supposed covenant for perpetual renewal 
ui an old lease; that upon the death of Thomas Smyth, the third, in 1784, 
his son, the remainderman, under the settlement Thomas Hutchinson 
Smyth, received the rent reserved under the lease of 1768, and in 1786 
levied fines and suflfered recoveries, whereby he became tenant in fee, 
subject to the lease ; that this T. H. Smyth on his marriage in 1796 
conveyed the lands in strict settlement to the use of himself for life, 
with limited leasing power, to lease at full yearly value without fine ; 
that so being tenant for life in 1806, 16th January, on the death of one 
of the cestui que vies in the lease of 1768, he executed a lease to the 
said Christopher Nangle, in pursuance of the same supposed covenant 
for perpetual renewal, taking a fine, at the same rent ; and again, in 
1820, 12 til August, did the same under the same circumstances. This 
Thomas B. Smyth died in 1830, when his son, the lessor of the plaintiff, 
the Rev. Thomas Smyth, the remaind^man, received the rent reserved 
by the sereral leases of 1768, 1806, and 1820, until 1836, when the 
last cestui que vie died ; when upon demand of possession, but without 
notice to quit, he brought his ejectment, the old covenant turning out 
in fiict not to be one for perpetual renewal. The value of the premises 
was proved to be about £400 per annum. 

The defendant's counsel upon that state of facts contended, that the 
receipt of rent by the lessor of the plaintiff after 1830, created a 
tenancy from year to year. 

The plaintiffs* counsel on the other hand contended, that the rent 
received being so much below the real value of the land, and being the 
exact rent reserved under the leases, it must be considered to have been 
paid under the leases, or some or one of them, and not under a tenilncy 
from year to year; and that the last surviving cestui que vie in the lease 
of 1768 not having died until 1836, that lease in hct subsisted up to 
that time, and the payment of rent was to be referred to it. 



1840. 




Mr. R. MooRB, Q. C, left it to the jury to say whether the parties by 
the payment and receipt of rent intended to create a tenancy from year to 
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year, — withoat any directioiii but with a strung intioiation of his opiniiHi 
that they ought to find in the affirmatire, which they did.* 

A conditional order fur a new trial was had upon several grounds ; 
but on the motion shewing cause, the foregoing only were argued, viz^ 
as to the form of the dUlringas, as to the jury, and as to the notice Ur 
quit. 



Serjeant Greene«-^The conditional rule has been obtained on three 
grounds ; first, upon the insufficiency of the clause in the distringas / 
secondly, upon the ground that this ease ought to have been tried by 
the special jury, which was struck previous to the former trial ; and, 
thirdly, upon the ground of misdirection in the learned Judge as to the 
notice to quit. As to the first objection, the distringas is, 1 believe, in 
the usual form, in cases of trials by proviso ; and there is no authority 
in which a verdict has been set aside upon such a ground as this ; for, if 
it be an irregularity, it is cured by appearance. It is relied on, that where 
there has been once an order for a special jury to try a case, that that 
case cannot be tried by a cummun jury, but must be tried by the special 
jury alone: but in this case the trial by the special jury virtually took 
place ; there was a verdict for the defendant subject to exceptions, and a 
venire de novo awarded, which is altogether different from a case in which 
there is no venire de novo. The first venire and the order for the 
special jury were e^h/unctus officii^ and if the case was to have been 
tried by a special jury, a new order must have been obtained. The 
Idth section of the S & 4 FF. 4, c. 91, gives the defendant a right to sue 
out a venire facias in case the plaintiff do not proceed according to the 
course of the Court ; the 2dd section gives the Court the power to 
order special juries to be struck, and enacts that " the jury so struck 
^ shall be the jury returned for the trial of such issue ;" but if the jury 
once try the issue the words of the act are complied with. The case of 
Rex V. Derhishire(a) is expressly in point, or rather it is an a fortiori case, 
for in that case the special jury who were struck never tried the cause, 
the record having been withdrawn. The meaning of the rule of Court 
is, that pro hac vice the special jury shall try this case. In Rex v. 
Perry{h\ which will be relied on, the case went off pro d^ectujuratorum^ 
and and that case does not, therefore, apply. 

[ When Serjeant Greene concluded his argument upon this part of the 
case the Court called upon the counsel for the phiintiff to proceed.] 



Messrs. 5ifitM,Q. C, and Batty ^ with whom was Mr.. 

This question turns upon the construction of the last jury act That 
act contains enactments relating to common and special juries ; every 
section previous to the 23d relates to common juries, and we rely, upon 



(a) \ Moo. & R.30r. 



(b) 22 Ll. Ti. 966 ; S. C. 6 T. R. 453. 



• Sec 1 Cr. & Pix, C. C. 231. 
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the trne constrnclion of that section, that where an order has been once 
made to hav^e a case tried by a special jory, that ease can never be tried 
by any other jory until that order is discharged. Serjeant Greene has 
relied upon the 13th section ; but to come to the true constrnction of ^)mt 
section, we most recollect the state of the law before the passing of this 
act. By the 13 Ed. 1, c. 30, which was in operation in this country by 
Poynings Act, the same jury was summoned again and again to try the 
same case. This was remedied, so far ns relates to common juries, by 
the 7 i^ 8 IF. 3, c. 33, JBng,, and by a corresponding Irish act, 29 G. 2, 
c. 6, ss. 10, 11; bat the act ns to special juries remained as it was 
before. A question like the present arose in Rex v. Perry (a). In that 
case a special jury was strnck, and the trial went off pro defectu jura^ 
iomm. It was contended that the mle was thus spent, and a new 
rale had been obtained for a special jury ; but the Court discharged that 
rale, and decided that the cause should be tried by the jury first 
struck. The effect of this decision amounts to this, that the old law 
with respect to the same jory trying the same case remained unaltered, 
as iar as related to special juries, until the passing of the 23d section of 
this act; all the proTioaa sections refer to common juries. — [Cramp- 
ton, J. Unless the 13th section applies to special juries, how has the 
defendant a right to bring the case to trial?] — He might dischai^e the 
rule for the special jury. At the 23d section, the code relating to spe- 
cial juries commences ; and keeping in recollection that at the time of 
Rex V. Perry the enactments relating to common and special juries were 
not incorporated, the defendant can derive no benefit from the ISth 
sc'ction. It has been said, that this being a case where a tenire de novo 
has been awarded makes a distinction ; but in Wriphi r. Pynder (&), 
where a venire de novo was also awarded, the Court held that the same 
jl^ry ought to come again. It is. also contended that the order is spent 
when a trial takes place ; but the words of the 2Sd section are conclustre 
upon that point; the words *' such issue'* hare reference to the words 
'' issue joined," and the meaning is, that they are the jury to try the ^ 
case until the termination of the *' issue joined." If authority were 
wanting to shew that this order was not spent by the trial which had 
previously taken place, Langley v. Earl cf Oxford {c) is conclusive. 
If the trial went off for default of jurors, there would be no question 
upon Rex v. Perry,, that the case should be tried by a special jury ; and 
in the present case, where the verdict was set aside, it shews that there 
was not a trial in effect, and the same rule ought to prevail. In the 
Mayor of Doncaster v. Coe(d)y the proper course was taken, and that 
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(rt) 22 St. Tr. 966 ; S. C. 5 T. K. 453 

(c) 1 T. & Grang. 808 ; S. C. 1 M. & W. 5(W. 



{h) Styles, 34. 
(<0 3 TauD. 404. 
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1840. ^^ ^^ application to discharge tho rulo for the special jorj; and in 
Drtimgoold r. Home {a) tho Goart acted npon ao objection equally tech- 
nical. The case of Rex v. Defbi$htre it not an authority^ because in that 
case^ihere was an order to try it by a common jary. In Hoii ▼. Jfca- 
dotccroft (b), Lord Ellenboroogh said he doubted whether witnesses 
would be indictable for perjury upon a trial by a common jury, in a case 
where a special jury had been struck. The cases of i2ea; v, Franklin (c), 
liejc V. Barrett (d), and Wiiton v. Buiier (e), 2 RoiU Ab. 721, 9ec 10, 
^ are all in support of the same principle : and that the disiringas in this 
case was informal appears from 2 Arekb. Pr. 1100; Tidds Forms, 308; 
2 Saun. 336, noU 5. 

Mr. Bermckj Q. C— -Upon principle and upon authority this case 
most be decided with the defendant. The principle npon which the 
Courts have acted in not having the same jury is shewn in Lotedayi 
Cam (f)f where it is said, ^* When a jury returned by force of any vemn 
^^faeuu to try an issue, haa given a verdict which is accepted and 
^ recorded by the Coort, be it perfect or imperfect, the jurors ate dis- 
'< charged thereof for evjer, and shall never be called back in the nme 
*' cause to try tho same issue ; but if the verdict be so imperfect that 
"judgment cannot be given npon it, then the Court shall award a vaiir€ 
^^faciasde novo^ to try the same insne by others." In Cookie v. Loiie- 
day{g\ the Court held, ^' that the jury having once given their verdict, 
*< although it be imperfect, shall never be sworn agwn.** In GUberit 
Common Pleats 92, it is laid down, *< That if the Judge receives an im- 
" perfect verdict, there can be no further process against the same jury, 
** because they are dischai^ed by the acceptance of their verdict ;*' and in 
the other Books of Practice, it is laid down, that in such cases a *^ fresh** 
jury ought to be summoned.— -[Crampton, J. That seems to implj^ 
that there should be a new special jury strudcj 

Mr. Tombf amicus curia, stated that the course in the Exchoqaer 
was to discharge the former, and get a new rule. 

Mr. Berwick. The rule is discharged of itself, and Bex v. Derbiskire 
proves that position. Every case cited upon the other side have been 
cases npon which there were mistrials and not irregularities ; and if this 
case was not to be trh^d by the same special jury, but by a new special 
jury, what has taken place amounts to a mere irregularity. This was the 

((f) 1 Hnd. & B. 412. ^ (h) 4 M. & Scl. 469. 

(r) 5 T. 11.455. (.) CoolLe& A. 112. 

(<0 2 Moo. & B. 7S. (/) 8 Rep. 65. 

(g) Cro. Jac. 210. 
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case in HoU v, Meadowcroft. The case of the Mayor of Doncaster v, 
Coe does not affect the present case, because in that case the special jury 
was strack, but had never tried the case; bat even there the Coart 
went so £ur as to discharge the special jury, because they had tried a 
similar cause. The case of WrigJu v. Pynder does not touch this qpes- 
tioa, because in that case the jury gave no verdict, there being a de- 
murrer to evidence. — [Crampton, J. Suppose you shewed that there 
vras no mistrial, but a mere irregularity, and after the Judge overrules, 
bat takes a note of the objection, would the plaintiff waive his right of 
insisting upon the validity of this objection afterwards?*— Pbrrim, J. 
A party, by obtaining an order for a special jury, does not prevent the 
other party from trying it with a common jury.] — That is decided in 
Archer v. Ban^ofd(a). 
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BORTON/ J. 

This case is put upon the ground that there was a mistrial ; that a 
special jury having been once struck to try this case upon the former occa« 
sion, that that same jury, and not the common jury by which it had been 
tried, ought to have tried this case. I was very sorry to have been one of 
those who thought it was a mistrial, but that impression has been removed 
by the argument of Mr. Benoiek, No case can be clearer than that it was 
not the jury that had been struck for the former trial that should have 
tried this case; and that is a rule advantageous to the jurors themselves 
and to the parties in the cause ; for having once tried the case, they 
ought not to try it again, and the law pronounces the jurors to be for 
ever discharged. Another objection was made to the form of the c/u- 
iringoif it being alleged that it does not contain the usual words, shew- 
ing that it was by proviso. I am not prepared to say that this was not 
an irreg^olarity ; it occurred, however, through the £iiult of the Officer, 
and the opposite party could not be led into any surprise, because it suf- 
ficiently appeared from the distringas that the record was brought down 
by proviso. As to the party not striking a special jury who brought the 
record down, I do not think this was a case in which the defendant was 
bound to strike a special jury ; tj^e plaintiff might have had one if he 

(fl) 1 C.&P. 64. 



* In Bolt V. Meadowcroft, 4* M. & 
Sel. 469, Lord Ellenboroogh says, 
^ What might have been the effect 
** of the defendant's appearing at 
^ the trial, and making a defence 
" without any protest against try- 
'* ing the issue, it is unnecessary at 
^ present to inquire, because we 



*' find he did protest, and did all iii 
** his power to resist the proceeding. 
^ I cannot agree that it amounts to 
*^ a consent on the part of the de- 
*^ fendant, because being as it were 
^* tied to the stake, and dragged on 
<* to trial, he endeavours' to make 
'' the best of it." 
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1840. pleased. It is not ordered for llie purposes of the Court, bat for either 
party that chooses to have it. The defendant had the power of judging 
for himself, and was not bound to have a spedal jury whether he wanted 
it or not. 



DELL 

r. 

N A SOLE. 



pERRiKy J., eoncurred in the judgment of his Brother Burton, h 
was contended that this was to be governed by Rtx v. Perry. We do 
not find any fault with or impugn the authority of that case. Where s 
special jury is struck, that jury is to try the case ; but that is anbjeet to 
the laws of the land. The present case is dearly within the authority of 
IdsTtdayi Case^ and most be governed by iL 



On a subsequent day the other branch of the caae was argued. The 
cases chiefly rdied on by the plaintiff's ooonsd were, Denn d. Brum 

V. RdncUns (a) ; Sykei d. Mwyairoyd v. , cited in Biphi v. Zlor- 

hsf(b); Boed. Brume w, Pridmu (e) -, Ripki d, Detm of WeiU r. Baw^ 
dem (d) ; Thoae relied on by the de^dant^s co— inl were, Doe d. Martin 
V. IFottf («> Doe d. 7\§dker v. Ahrte (f) ; and the Court dedded that 
the direction given by Mr. Mookb, Q. C, who tried the case, was oor- 
rect, and that the verdict should stand. 

(a) 10 East, 2C1. ,h) IT. B. 161. 

(r) 10 Eiwt, 168. 4«) S EMt, 960. 

(ej 7 T. R. 83. (/, 1 B. & Ad. 366. 



SaHirdiij^ November \5iA. 

STATUTE OF LIMITATIONS — MASTERS REPORT^ 
ACKNOWLEDGMENT IN WRITING— PRINCIPAL 

AND AGENT. 

Hill, Assignee of D*CoiiRCYy v. Stawell. 
Where certain SciRK Facias Rt the suit of James Hill, the assignee of the Rev. 

suitrt were 

pending in Michael D^Courcy, who was the administrator of the Honorable Michael 

B^^^^were de- ^^^^^^^V* *** ''«* *^® * judgment of Easter Term, 32 G. 3, fur £1000, 
fendantH, and against the conusor^ Eustace Stawell. To this «cirey*aei(U the defendant 
wM*' mtX^* to pleaded,— first, payment ; the second plea stated that after the recovery 

the Mauler to 

report the incumbrancen afTeoting the freehold lands of A., and amongst others he reported 
B. a creditor by a judgment affecting them for a certain sum ; Hfld. that this is not such 
an ttckuowledgment in writing by the agent of A. to B.^ or his agent, as will take the 
ca^w' out of t he statute of limitation.4. 
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of the jiidgroent, and in the lifetime of the Honorable M. D'Courcy, 
and before the issuing of the scire facias, to wit, on the Ist of July 
J 792, a present right to receive the debt, ke., accrued to the Honorable 
M. D*Coarcy, then and there being a person capable of giving a disehaige 
for and a release of the same ; and that the said scire /bunas was not 
issued within twenty years after snch present right had accrued, and 
that in the meantime no part of said principal money, nor interest thereon, 
was paid ; nor any acknowledgment of the right theretp given in writing 
signed by the said defendant or his agent, to the said Honorable M. 
D*Conrcy or to the said Rer. M. D*Conrcy or the said James Hill, the 
plaintiff, or to any of them, or the agent of any of them ; the third 
plea stated, that no part of the principal money, nor interest thereon, 
was paid; nor any written acknowledgment of the right, &c., given 
within twenty years before the issuing of said writ. 

The plaintiff joined issue upon the first plea ; to the second plea he 
replied, that after the rendition of the judgment, and within twenty years 
before and next preceding the issuing of the scire facias, to wit. on the 
the 2d of January 1838, certain suits were pending in Chancery, to wit, 
a suit in which William Lane was plaintiff, and the complainant, and 
said Eustace Stawell and several others were defendants ; and a certain 
other suit, wherein J. R. Barry and others were plaintiffs, and the 
complainant and the said Eustace Stawell and several others were 
defendants ; and such proceedings were had thereon, that during the 
pendency of the same, to wit, on the 2d of June 1836, it was ordered 
and decreed by and with the assent of the defendant, that it be referred 
to the Master to take an account of incumbrances affecting a freehold 
property of the defendant ; and that the Master afterwards, and after 
the death of the said Honorable M. D'Courcy, and before the assign- 
ment to this plaintiff, and within twenty years before and next preceding 
the issuing of this writ,t<i wit,on the 2d of January 1838, with the privity 
snd assent of the said Eustace Stawell, found and reported that there 
was then due to the said Rev. M. D'Courcy £937. l^s. 5d., and was 
a charge upon said lands; and that afterwards, to wit, on 12th January 
1S38, said report was confirmed, by and with the assent of the defendant, 
and that at the time of the making, &c., of this report, the said Rev. 
M. D'Courcy was a person entitled to receive the sum secured by 
said judgment, and capable of giving a release for, and discharge of 
the same. 

To the third plea the plaintiff demurred, and assigned as canses, that it 
was argumentative and uncertain, and not averred therein save by infer- 
ence and argument, that a present right to receive the sum secured by the 
judgment accrued to any person capable of giving a release, &c. more than 
twenty years before the issuing of the scUfa. or at any time whatsoever ; 
that the averments were irrelevant and immaterial, and no certain issue 
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conld be Itken thereon, and tbftt uine conaisia of negaUte avermenu, ni 
concludes with m verification and not with a tiarerse, and that put of 
the tame is inperfloona. The defendant joined in demnrrer and joined 
iuue u|>on the replication to the first plea ; and to the replication to the 
tecond plea rejoined, that after the decease of the Hon. M. D'Coarcy, snd 
before the making, be uf the said report, to wit, on the IBth of April 
183i, the Re*. M. D'Conrcy by an indenture of aaiignment bearing 
date the said last mentioned day, and duly execnted by the wid M. 
D'Coorcy, acairdii^ to the form of the slatate in snch case, fcc Bnigned 
the jadgment to the plainUff and all money dae thereon, &e. abi^ne hoc, 
that the said Master as in said replication alleged, before the uid 
assignment to the plaintiEF made and signed his report as in said repli- 
cation alleged, and concluded with a verification. To this rejoioder 
the plaintiff demurred, and asugned as canse* of demorrer titat it vu 
not positively arerred that the assignment was made by any deed duly 
enrolled, or that the said deed waa enrolled or recorded, or that so]' 
assignment waa recorded and made in pBiaiiance of the enactmenti of 
the statute before the making and signing of said report; and tbtt it 
did not appear, sare by inference and aignment, that the sereial pre- 
liminaries required by the statute were perfected, fte. j and that it wsi 
argamentalive and uncertain, and that It tendered an immaterial istoe; 
and that there was no direct Iraverae of the averment that the Rtr, 
M. D'Coorcy, at the time of the making and ngning of sud report, wu 
entitled to receive the said snm, and give a discharge for same, and it 
is argumentative in relation to said last nientioned averment; and tbit 
the matter therein set forth is a departare from the defence set forth 
in the said second plea; and that it eonclnded with a verification, and 
not te the country. The defendant joined in demurrer. 

Mr. Napier having cited Fortaeue v. M'KorK(a); in anpportof tlie 
deronrrer to the third plea, counsel for the defendant did not srgneia 
support of it. 

Messra. Coiliiu,Q.C^ and A(i|H«r for the plaintiff, in aupport of ihe 
demurrer to the rejoinder cited the fallowing cases, as to the Rer. 
Michael D'Conrcy being a party entitled lo receive payment and give 
a discharge or release ; Meffgiiton v. Harper (6) ; FerrcUt v. Boyfe {«} i 
MatlJuws V. WaUwf/n (d) ; Williamt v. SorraU («) ; Demte v. Jama (f) \ 
Purdtm V. Purdon (ff) ; and therefore whether the asaignment vm prior 



(a) 1 Jelib & S. 








{ft)aCr.& M. 333. 


(V)l Ir. E. B.39I. 








((|4 V«..Ild. 


W 1 Vps. asii. 








f/j 3 Nev. & M. 3M 
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or sobseqnent to tlie Master's report was an immaterial issue ; and 
altlioagh alleged by their adversary, being immaterial, they conld not 
traverse it Bridgewater v. Bytevem (a), SergetU v. Fairfax (6). The 
statote of limitations will be construed in the same way in a Court of 
law as in equity, Smith v. Creagh (e). As to the acknowledgment by the 
Master being a sufficient bar to the statote, Jones r. Brown (d) ; Williams 
T. Innes (e) ; Sihray v. White (f) ; Danid ▼. PiU (g) ; Rust v. Palmer 
(A); Eadg v. Noke (i); Wentworth v. Bullen (k); M Stephen v., 
Broohe (/). 
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HILL 

V. 

8TAWELL. 



Messrs. Smyth, Q. C, and Jeremiah J. Murphy for the defendant, re- 
lied upon Maddoch v. Bond {m) ; Graham v. Musson (n) ; Madge v. 
ReiUy (o). 

Tuesday, April 28M. 

BcsHE, C. J.) delivered the judgment of the Court. The replication 
in this case is bad— It was intended to be, that an acknowledgment in 
writing was gp ven within twenty years. But in order to be so it must be 
shewn that the Master's report is not only an acknowledgment in writing, 
but that the Master is an agent for both parties. It does not appear 
on the face of the replication that they were even parties to the report. 
The Master's report is not an acknowledgment in writing within the 
meaning of the act, nor can the Master be deemed an agent. The act 
contemplates such writing as may be evidence of a right, and the 
agent such a one as is acting directly under authority. The Master's 
report is a public document, and not the property of either party ; he 
acts judicially, and the report is his act, and not the act of the suitor ; 
he is appointed by the Lord Chancellor's authority, and his acts are 
binding, whether he is recognised as the agent or not. There was an 
attempted analogy of the case of an arbitrator or auctioneer, but the 
analogy fails, as the authority in such cases proceeds directly from the 
parties ; therefore, the demurrer must be overruled. 

Demurrer overruled. 



(a) 3 Lev. 113. 

(f) Batty, 386. 
{e) 1 Camp. 364. 

(g) 1 Camp. 365, note. 
(1)1 M00.& R. 361. 
(0 3 B. & Al. 141. 
(ii)5BiDg. N.C.603. 



(6; 1 Lev. 32. 
(<f) ] Scott, 4&3. 
(/) 1 Mm. & W. 435. 
{h) 5 £gp. 145. 
{k) 9 B. & C. 850. 
(m) Ir. T. R. 3«. 
{0) 3 Y. & C. 425. 
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The statutes 
awarding com- 
pensatioD to 
the owners for 
malicious in- 
juries to pro- 
perty do not 
extend to the 
county of the 
city of Dublin. 
Sembie, that 
these acts do 
not extend to 
any citiej* or 
towns which 
are counties of 
themselves. 



Thursday, May lih. 

MALICIOUS INJURIES— COMPENSATION— CITY OF 
DUBLIN— CONSTRUCTION OF STATUTES. 

In re Miller and Dowell. 
In re Meadb. 

In these cases two applications were made for compensation for malicious 
injuries, committed npon property within the county of the city of Dablin. 
In the first case it appeared that a saw-mill had been maliciously set on 
fire and was destroyed ; and in the second, three horses had been 
maliciously poisoned. The question raised in the argument was, whether 
tlie statutes* awarding compensation for malicious injuries to property, 
extended to the county of the city of Dublin. 

Mr. FitzgibboH^ on the part of one of the appHiants, contended that 
if the case came within the mischief against which the act was directed, 
the Court would strain the words to bring it within the operation of 
the act. Although there is no ^ barony** within the county of the city 
of Dublin, the Court will, for the purposes of justice, and of giving full 



• The 7 IF. 3, c. 21, s. 1, awarded 
compensation for *' robberies, bur- 
'^ glaries, burning of houses or hag- 
** gards of corn, killing or maim- 
*' ing of cattle ;** by the 2d section, 
where damages did not exceed 
£10, to be levied off the barony ; 
and by the 3d section, the damages 
are to be levied in the manner 
prescribed in 10 & 11 Car* 1, c. 
13, s. 3, namely, by two Justices 
assessing all the towns, &c. of the 
hundred or barony where such rob- 
bery, &c shall be committed ; by 
the 5th section, notice of the fact 
was to be given at the nexi Assizes 
or Quarter Sessions. 

The 9 IF. 3, c 34s allows pre- 
sentments in all the above cashes to 
be made to the Grand .Juries at the 
Assizes, for compensation. 

The 29 O. 2, c 14, enabled the 
Grand Juries of the county of the 
city of Dublin, and the county of 
Dublin, to make presentmentsfor all 
purposes for which the Grand Juries 
at the Assises in the several coun- 
ties were authorised to make pre- 
sentments of money ; but the 5th 
section provided that nothing there- 
in should extend to authorise pre- 
sentments on robbery petitions. 



The 15 h 16 G. 3, c 21, s. I 
(the Whiteboy Act), awarded 
compensation fur all injury sind da- 
mage to person and property, by 
petition to the Judge at the next 
Assizes, to be examined into in the 
presence of the Grand Jury ; and 
if Judge of opinion that party was 
entitled to amends. Grand Jury to 
present the same. 

The 19 & 20 (?. 3, c 37, s. I, 
recites, that doubts were enter- 
tained with respect to the construc- 
tion of the 7 VF. 3 and 9 IK 3, 
and enacts, that the inhabitants of 
every barony and county, or if the 
place uncertain of both contigu- 
ous, shall fully satisfy for malicious 
burning of houses, barns, &c., by 
day, on the terms in said acts ; and 
by section 2, where damages ex- 
ceed not £100, satisfaction by the 
barony ; where above £100, by the 
county* 

The 36 G. 3, c 32, recites the 
15 & 16 G. S, and that as Assises 
are never held in Dublin, persons 
residing therein were without re- 
medy, and then extends the provi- 
sions of the 15 & 16 G. 3, to per- 
sons residing within the county and 
the county of the city of Dublin. 




IN RE 
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operation to the intention of the framera of this statute, consider the 184fO. 
county of the city of Dublin as if it were a barony in itself.^- [Burton, J. 
There are other acts which have been held not to extend to the county 
ofthecity of Dublin on account of this word '* barony" occurring in them; 
and as to the way in which the Court ought to construe this statute, 
where a duty or charge is imposed the statute is considered penal, and 
not remedial, and ought, upon that account, to be construed strictly.] — 
That would be so if this were a tax in the strict sense of the word ; 
hot this is a payment made for the benefit and protection of the public. 
There is no better guide for the construction of an act of parliament 
than'the intention of the legislature in framing the statute, and what 
reason can there be assigned for awarding compensation, in cases like 
the present, in every place except localities in which baronies do not exist? 
Messrs. Henry Marlieyt and H, G. Curran^ contra, — The old acts 
are out of the case ; as substantial enactments they have long since 
expired, and the only act within which the applicants can possibly bring 
their case is the 19 & 20 C 3 ; the 2d section of that act enacts, that 
in case the damages do not exceed £100 they are to be levied off the 
liarony ; but if they exceed £100, then they are to be levied off the 
entire oonnty. The 15 & 16 6r. 3, was as general as possible, with the 
exception that it had the word '< assizes ;*' and it was held that that was 
suffident to prevent its operation in the county of the city of Dublin. 
The enactments as to the rating in the 19 & 20 O. 3, could not possibly 
be complied with in the county of the city of Dublin, there being no 
baronies therein, and for that reason the act cannot be construed to 
extend to it. 

Mr. Macdonagh replied, and contended that the Court would not put a 
construction upon these acts which would exclude all the cities and towns 
in Ireland, being counties in themselves, from their operation, because 
the word <' barony** occurs in them. In re Chamley (a), the Court 
decided that the county of Dublin was within the operation of these 
enactments, and upon this principle, that the 9 W, 3, gave this relief 
generally ; and that there was no intention in framing these enactments 
to alter the former statutes, save only so far as respected the machinery 
by which the relief given by them was to be obtained. The city of 
Dublin and its franchise is itself a barony, and the Archbishop sits in 
the House of Lords by virtue of that barony. 

Burton, J. 

It is quite plain that some levies are to be made out of the county, 
and some out of the barony, and half- barony ; and that being so, I do 
not think it is possible to contend that this act can be construed to 
extend to localities where there are no baronies. 

The other members of the Court concurred, and 

The petitions were dismissed. 

(a) 1 Jebb & S. 319. 
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ThurBday^ May liM. 

Tomb v. Tub Commissioners, Sec., of Belfast, in error. 

This was a writ of error brooght to reverse tbe judgment of the Court 
of Queen's Bench (a). 

The Court having dtflPered in opinion upon this case (b)^ delivered 
their judgments seriaiimf and the members of the Court were thus 
divided; 

BusBE, C. J., BuRTOK, J., FosTBR, B., and CRAMPTONy Jn Were of 
opinion that the judgment of the Court of Queen*s Bench ought to be 
affirmed. 

• 

DoHERTY, C. J., Johnston, J., Pbnnepather, B., Perrin, J., 
Richards, B,, and Ball, J., were of opinion that the judgment ought 
to be reversed ; Peurin, J., expressing a strong opinion that a xfenire 
de novo ought to be awarded, and Prnnefather, B., an equally oon6dent 
opinion that the judgment ought to be reversed, but that no venire de 
novo ought to be awarded. 

The Court ultimately awarded a ventre de novo. 

(a) 1 Ir. Law Bep. p. 164. (b) 1 Smythe, 401. 

Judged Burton and Perbin were presiding at the Special Commission of Tip* 
perary when this case was decided in the Court of Queen's Bench. 



\. 
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Friday May 29M. 

REPLEVIN—TENANTS IN COMMON— DEMURRER- 
DUPLICITY IN PLEADING. 

Reeves, in Replevin, v. Morris. 

This was an action of replevin for the taking, and unjast detention of Where to ade- 

..... -. , . . claration in re • 

eighty oil paintings, and their frames. To the declaration, which was in plevin, the de- 

the common form, the following pleas were put in :— eTATttbipro' 

First, actio non ; " because he saith, that the said paiitings with their perty in ques- 

*' frames, in the said declaration mentioned, &c., were tl^ property of joJQt property 

** the said defendant, and not of the said plaintiff, as by the said declaration ^^ ^^^^f^^.^ 

^'is above supposed; and this he, the said defendant, is ready to Hc/<i, that thi« 

"verify, &c.; wherefore he prays judgment if the said plaintiff ought pj" .^andT^ 

" to have or maintain his aforesaid action against him, and he also prays where to the 

'•a return of the said paintings," Stc. J^® Beveral' 

Second, actio non ; <* because he saith, that the said paintings with °^^^^ F^^^ , 
..... - ... _ ... - , ., ^ere pleaded, 

"toeir frames, at the said time, &c., were the jomt property of the said in all of i^hich 

" plaintiff and defendant, and not the sole property of the said plaintiff, ^g® j^alf^ThJ 
"as by the said declaration is above supposed; and this he is ready to detention jus- 
" verify ; wherefore he prays judgment, &c.; and he also prays a return t},at ^e ^said 
" of the said paintings,'* &c. ple" w?rf ^^ 

Third, actio non ; ** bjecanse he saith, that as to the taking of the said 
** paintings and their frames, he, the defendant, did not take the said 
'* paintings and their frames, or any, or either of them, or any part 
'* thereof, in manner and form as he, the said plamtiff, has above com- 
"plained against him ; and as to the detaining, &c., he saith, that the 
*' said paintings and their frames before and at the time, &c., were, and 
"still are, the joint property of the said defendant and the said plaintiff, 
** and not the sole property of the said plaintiff as alleged ; and being 
" the joint property of the said plaintiff and defendant some lime before, 
" and at the time, &c., were in the custody and possession of the said 
"defendant, with the permission and assent of the said plaintiff; wherefore 
" he detained the said paintings and their frames, as, he lawfully might,, 

2 s 
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** for the canse aforettid ; aod ihit, &c., wherefore he prays jodg* 
'* ment, kc^ and he also prays a retaro," &c. 

The foarth plea diflPers from the preceding, in omitting the «tatemeoti 
that the paintings, ftc^ were in the custody and possession of the 
defendant with the permission and assent of the pUuntiiF. 

Fifth plea, aedo non ; '* becaose he saith, that as to the taking, hc^ he 
« did not take, ftc ; and as to the deUuning, kc^ he saith, that it was 
*< agreed between the said plaintiff and the said defendant, that he tiie 
" said pluntiff shonld deliirer the said paintings, &&, to the said defendant, 
** to be restored and cleaned by him, for soch reasonable price as he, the 
*' said defendant, should reasonably desenre to have for the same; and that 
" the said defendant should restore and dean the samA for such reasoD- 
** able price or sum, and that he, the said defendant, shonld and might 
" detain the said paintings, &&, until he should be paid by the said phuntiff 
<' such reasonable sum or price as he reasonably deaerred for restON 
** lag and cleaning the said paintings ; and that afterwards, &&, in por- 
^'suance of said agreement, the plaintiff did deliver the said paintingi 
" to the said defendant, to be by him restored and cleaned, and to be 
** by him detained until he should be paid such sum, fcc. ; and that after* 
'< wards, &a, the said defendant did restore and dean the said pidntifigs, 
^ and did reasonably deserve to have and receive from the said plaintiff, 
" for so restoring and deaning the said painUngs, a large sum of money, 
** to wit, &&, of all which the plaintiff then and there had notice : yet the 
** said plaintiff did uot, and would not pay him such sum, or any som 
** whatever, ftc ; wherefore the said defendant before^ &C., did detain 
''the said paintings," && 

. The sixth plea differs from the preceding, in tho onussion of the 
statement of a special agreement between the plaintiff and defendant, 
with regard to the delivery and detention of the pictures. 

On the first of these pleas issue was taken, and to all the others the 
plaintiff demurred, and assigned various cansesi which will appear in 
the arguments of counsel. 



Mr. Haiff, in support of the demurrer. — The second plea (which was 
the first demurred to), is founded on the principle, that one tenant in 
common cannot maintain an action against the other, which principle is 
laid down in Liit s. 393, and also in BamarduUm v. Chapman^ cited in 
the case of Heaihe v. Hubbard (a), from Lord a J. King's MSS. This 
principle was considered and modified in King v. Coaies^ (b), where 
Baron Pennefiither observed, ** that it would be a strange anomaly in uor 
'* law, if a case were to be found of an admitted injury without a legal 
« remedy ;" and we have none but replevin, as the defendant has virtually 
disafiBrmed the joint tenancy, and deprived us of our right of reosptioB. 



(«) i. E. B. 12). 



(6) 1 It. Law Bep. 59. 
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The easei of Burton ▼• WiiUamg (a)» and Ja^kton t. Anderstm (ft), 
establish the principle thai one tenant in common has a right to main« 
tain his aetion agunst his co-tenant. Staneliffe t. Hardurieke (c)» was 
also a similar case; but as the decision in that case tnmed on the con- 
stmction of the New Roles in England, whether a tenancy in common 
was a defence nnder the general issne, we do not rely on it. We are not, 
howerer, driven to depend upon these cases, inasmuch as there is no 
arennent that the defendant was tenant in common, or joint tenant, or 
what was the nature of bis estate — whether part owner, or owner of a 
part; the plea is, therefore, bad for uncertainty, it being a general 
principle in pleading, that a party pleading his own title must do it with 
particularity; Rider v. Smith (d); Com. Dig, Pieader, e. 21.-«-[Per 
Cwiam, There is no special demurrer for uncertainty.]— • We conceive 
that the objection can be taken on general demurrer. Moreover, the 
mle as to setting out title with certainty is peculiarly strict in replevin ; 
l^eph. an Plead, 221. This plea is also uncertain, for the further 
reason, that it does not shew what share the defendant claims, though 
he prays a return. Com. Dig. Pleader ^ c 21. 

As to the third plea, we object to it— First, for uncertainty, and for 
the same reasons as the former— >Seeond, it is defective as an avowry, 
in praying a return. On this subject Baron Gilbert lays it down in his 
TreaUse on Sepleoin, p. 133 — **In replevin both parties are active, the 
*^ plaintiff to have damages for the taking and detaining, and the avowant 
^ to have a return of the beasts ; the avowry acknowledges the taking, 
<* but avoids the injustice of it, and sets forth a good came far taking 
'*iuehdiMires$9 in order to have it returned." Here there is no pretence 
of a good cause for taking the goods, which shews that the prayer for 
a return is bad.— Third, this plea is bad for duplicity ; it in fact contains 
three defences, vis., that he did not take — that there was a joint 
tenancy — and that he detained them by permission of the plaintiff. The 
mle of pleading is, that you cannot put in one plea two distinct matters, 
either of which would defeat the action ; Blake v. Grote (e) ; Steph, on 
Plead. 251, 255. But this pleading is not only double, hot it is also 
repugnant, in denying the taking, and admitting the detaining, for each 
detention is a taking ; Walton v, Kersop. (f). If this mode of pleading 
is good, it would be a good declaration in replevin to say, that the goods 
were taken in one place, and detained in an<»ther place, and on another 
day, which would be clearly bad for duplicity — ^it is as if in trespass 
it homu oi/miatitj the defendant pleaded that he did not take the goods, 
but that he carried them away : and if it be a good mode of pleading 
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(ii)6B.&A1.406. 
re)3Cr.&M. 1. 
ie) 1 Sid. 175. 



(6) 4 Taunt. 24. 
id) 3 T. R. 766, 768. 
(J) 2 WilB. 3M. 
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an action might be brought for takiAg in one county and detahMng in 
another ; but tnch woold be against express law ; Prior of Lewis t. 
Botillier (a). These cases shew that the taking and detaining are a 
single point. This plea is also bad for another reason* via^ that the 
jostification of the detention is itself donble— for it admits the deten- 
tion charged in the declaration (which means, of coarse, a detention 
against the plaintiff's will), and then avers that the detention was by the 
permission of the plaintiff. Finally we say, that it amounts to the 
general issue of non cepiL 

With respect to the fourth plea, our objections to it are— first, for 
uncertainty ; second, for praying a return ; third, for duplicity and re- 
pugnancy ; and, fourth, that it amounts to the general issue : and the 
reasons are similar to those on which we have founded our objections lo 
the preceding plea. 

As to the fifth plea, our objections are — first, that it is double, and 
repugnant, in denying the taking and admitting the detention, for the 
reasons before mentioned, and that the proper form of an avowry for a 
lien is that in Yorke y. Greenouffh (b); second, that it amounts to 
the general issue ; and, third* that no demand of the sum he daims 
is pleaded. 

Our objections to the sixth plea are the same as those to the preceding, 
and also that the defendant has not averred that he belonged to any trade. 
The former have been already disposed of, and as to the latter, the common 
law right of lien extends only to artificers, and is for the benefit of 
trade ; and no case can be shewn where a person, not appearing to be a 
trader or artisan of any sort* and who may casually have done some 
repair to a chattel, has been held to have a lien upon it ; thus in Yorke 
v. Greenough it was held necessary to shew that the plaintiff was a guest. 



Mr. Monahan^ Q. C, and Mr. Napiet^ in support of the pleas* 
If there is any novelty in these ple&s it has arisen from the &ct of 
the action of replevin having been applied to a case to which it ought 
never to have been applied. 

With respect to the second plea (which is the first that has been 
demurred to), we shall consider it as if no other plea had been pleaded, 
and as if this case had occurred before the statute of double-pleading ; 
and this we may do, as each of the pleas are as unconnected with the 
others as if they were on separate reeords ; per Buller, J., in Kirk v. 
Nowill (c). The issue raised upon this seoond plea is, whether the 
goods were the sole property of the plaintiff; HtMnm's Cam (d); and, 
therefore, t/ie affirmance of the issue would be on the plaintiff, to shew 



(«) 6 EUlw. 2 134 ; Bro. Ab. Trwpass, pi. 171. (') 1 Salk. 388,& 3 Ld. Rajm.866. 
(o) 1 T. R. 125. (^ Skin. 66. 
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limt the goods were his property; and tbis, thoiig|h the declaration 
does not state that thejr were his sole property, for it mast be implied, 
to sustain the action of replevin ; GMeri r, Parker (a). As to the 
objections that have been attempted for uncertainty, none can now be 
made, either to the indncement or the trayerse in that respect, as there 
is no special demurrer on that ground, Arehb. PL 4* Bv. 195 (2d ed.) ; 
nor even if there were a special demurrer, would that hold; for on issue 
knit the plaintiff would recover to the extent of his proof; 1 SautuL 
312, d. (5) ; and, therefore, in pleas of property the issue is always in 
this form. The first question upon this plea is, whether replevin is 
maintainable where there is a joint property between the plaintiff and 
defendant ; and for this purpose it is to be considered how the parties 
stood when the writ of replevin issued. When there is a joint property 
the law will not interfere to change the possession — each may take 
it when he has an opportunity, but he has no remedy by action ; OubUt 
v. ParUr (b)\ Kntght v. Coate»(c), It is clearly settled, that trover 
will not lie ; a fortiori replevin will not, because in trover damages are 
sought, whereas in replevin the property in specie is demanded, and it 
so laid doini in HammoiuTi N, P. 403. The facts, therefore, admitted 
by this demurrer shew that replevin is not maintainable. Next, as to 
the prayer for a return — where any plea shews that the plaintiff has not 
soch a property as entitles him to divest the defendant of the possession, 
the defendant is entitled to a return; Giib. /2g9. 210; Hammond N. 
P. 435. This principle is stated in Salkeld v. Skdton (d) ; Butcher v. 
Porter (e^ ; Parker v. MiUer (f). The point is, to decide upon the 
facts on tlie record, who was entitled to the possession when the replevin 
issued ; — and it is dear, that where they are jointly entitled, the actual 
possession can only be divested by recaption ; it is therefore plain, that 
on this second plea, judgment must be for the defendant, and a return 
granted.-— [Perris, J. Yon have no right to an exclusive possession, 
and yet yon pray it.] — ^The Court ought to put us in the same position 
that we were in before the replevin issued. 

With respect to the third plea, the discussion will involve objections 
to all the pleas. It divides the taking and detaining, and the amount of 
the objection is, that it contains a double answer to the declaration. It 
denies the taking, and goes on to explain the detention. There are certain 
exceptions to the rule against duplicity ; and it does not apply where the 
duplicity has been caused by the plaintiff himself; Hammond iV. P. 416 ; 
for instance tlie common plea of cepit in alio ioco would, if now argued for 
the first time, be open to the same objection. But there is no duplicity 



1840. 



REEVES 

V. 
MOHRIS. 



(a) 2 Salk. 629. 

(c) 2 Jones & Carey, 27. 

(e) Carth. 244. 



(b) 8 B. & C. 269. 
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in this pleft, Rawks ▼. Lnsiy (a). The anomaly of replevin it, that the 
parlies stand in the doable eharaetert of plaintiff and defendant — ^the 
plaintiff seeks for damages and the defendant for a retam.^ [Cravpton, 
J. Would the plaintiff be at liberty to talce a doable traverse on this plea?] 
—He woold not I consider. — I consider it to be a mere soggestion lor a 
return. The taking alleged is one thing, the detention is another, and 
the latter implies a taking. Non eepU is nsed where there has been 
either a taking or detention; Mayn, lUp. 199, BiL 5, Bd.'2. Re- 
plevin in the deiinei only is maintainable, as appears from Daliuonj 84s 
pL 86. F. N. B. 69. Pitz. Ab. Rqdmn^ pi. 27. In a trespass for assault, 
battery, and wounding, tbe defendant may plead noipuUfyt as to the 
wounding, and a justification as to the assault and battery. Marsh B8. 
plAOB; so here the defendant might have been guilty of the taking 
implied in Ae deteniHon^ and not of the express taking alleged, and 
specifically traversed; and if the defendant cannot plead thus, any 
bulment might be defeated by replevin, for either there will l)e no re- 
turn prayed, or it will only be prayed on a demurrable plea. 

The only other pleas that it is necessary to notice, are the fifth and sixth 
pleas. With regard to the fifth, it has been objected, that no demand 
of the sum claimed has been averred ; but the law is, that the plaintiff 
should have tendered the sum due, to Imve restored his right of posfos- 
sion ; DunraUy v. Crowther (b); Wattace v. Wcodga§$ (c). The only 
other objection that has not been answered is that to the sixjth plea, vi&, 
that the defendant should in stating a lien have averred that he l>elonged 
to a trade ; but a mere bailment for the purpose of exercising his labor 
and skin, is sufficient to give him a lien on the property bailed ; Searfe 
V. Morgtm (d) : and if replevin be brought in such a case, how is the 
defendant to protect himself and get a return, if this objection should be 
held valid ? 



Sergeant Oreene^ in reply.— ^Considering the latter pleas first— 
Our objection has not been accurately stated by Mr. Napier ; fat we 
not only object to those pleas for duplicity, but also for inconsistency 
and repugnancy. The passage that has been quoted from Hammomti 
N, P. 416, is erroneous, and no authority for the position is quoted by 
him. The question is, whether distinct answers aro required to the 
different parts of the plea ; Co lAtL 304, a ; and to the usual plea of eepii 
in alio loeo^ there cannot be distinct answers ; therefore there is no an- 
alogy between that plea and those we are considering ; I Sa9A 347. 
The denial of the taking amounts to a denial that he ever had the 
property at ail, which would be a full answer to the declaration ; but it 



(a) 1 M. & P. ]2S. 
(r) 1 Car. & Par. 676. 



(ft) 11 B. Moore, 479. 
{d) 4 M. & W. 283. 
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Would ttot have entitled him lo bare a neturn ; and if the jostiflealioo 
of the detention were a mere auggestion for that porpose (as it has been 
alleged), not being trarereaUe, it would hare been good pleading. 
For instanoe tfaepleaof fiofi oqni, and a •uggestioDi would hare entitled 
him to a return. But this is not a mere sog^stion for a return— it is 
a seoond answer to the declaration, and #oald require two replications. 
It is also repugnant, as it is impossible to admit the detention of what 
yon nerer had in the place alleged ; Walton r. Kenop (a) ; Etfom r. 
BiiwU (b). Our objection, therefore, is that the pleader dirides the 
wrong into two parts and oondudes to the country, which precludes 
the latter part from being taken as a suggestion. When the plea of 
tqni in alio tocou pleaded with a/wr jie defence, it will be held bad for 
duplicity; Vin Ab* DavSbk pleOf 192, pL 84; and the proper mode of 
pleading would hare been, to hare admitted both the taking and detain- 
ing, and to hare justified the detaining, as in York r. Greetumgk. A 
plea ought to be a complete denial or a complete justification. 

The second plea raises a difierent question* It is also a bad plea, 
though it is not open to the objection of dnplicity-*it confesses the 
taking, and amounts to a justification of it entitling him to a return ; but 
still it cannot be sustained, as it admits only a qualified property in the 
plaintiff. It is not the case of a single chattel which is indirisible, but 
of sereral distinct chattels, lor the whole of which replerin has been 
brought, and the particular nature of each part of the property has not 
been set out : it does not state that each and erery chattel was the pro- 
perty of tlie plaintiff and defendant, and if it had been so pleaded, it might 
barebeenanalagons to thecaseof asingle chattel; therefore, the defendant 
has no rig^t to the benefit of being in the position of a right without a 
remedy. Consistently with this pleading the parties miglit hare been 
tenants in common of uadirided moieties, and if issue had been taken 
on it, it would not be necessary to prere an undirided moiety in each, 
but the issue would be maintained if any one picture turned out to be 
joint property.— [BoRTON J. Is that assigned as a oause of special 
demurrer ?3-— No; but it is matter of substance, and can be taken 
adrantage of in general demurrer, on the ground that the whole decla- 
ration should be answered. The defendant must shew a better title as 
between bim and the plaintiff; and Mr. Napier mistook, when be 
stated that the action had been brought lo decide a right of possession ; 
aright ci property is the question. In the case of a lien, the special 
property is paramount orer the general property, and suspends it ; so 
that there is no property in the plaintiff at the time— so also in the case 
of a distress ; and therefore the plaintiff would be a wrong*doer ; but 
he has shewn here a lawful property, that the other party has no right 
to direst. As to the danger of counter-replevins, the same may be 
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said of coanter-ejecUneDtay and it it onljran inconvenience thai resulu 
from the law itaelf which gives the right of recaption ; and if the writ 
of replevin should be so abused, the Coort of Chancery has it in its 
powto to quash il^ and no injustice will be done to any person. 

BtJSHB, C. J.^-On the demurrer to the second plea two questions 
aro6e«-^First» whether one joint tenant, or tenant in common, can bring 
an action against his co-tenant, to recover the chattel in which they have 
a joint property ; and secondly, whether the plea is bad in having prayed 
a return. As to the first of these questions, it is settled law as laid down 
by LiUieUm in his d23d sect, *< That if two be possessed of chattels 
**• personal in common by divers titles, if the one take the whole to 
^ himself iout of the possession of the otheri the other hath no remedy 
<* but to take this from him, who hath done to him the wrong, to occupy 
*< in common, when he can see his time ;" and it has been held that 
neither trover nor trespass (and I cannot see any distinction in principle 
between these actions find replevin), can be brought by one tenant in 
common for the recovery of their joint property, from the ezdusive 
possession of the other-— the law affording no remedy for such a deten- 
tion, but leaving the party to restore his right to occupy in common 
by recaption. But when the possibility of recaption has been taken 
away by the act of one of them, the reason of the foregoing role ceases; 
and as the law allows of no wrong without a remedy, the aggrieved 
party may maintain an action against the other— thus, where one of the 
parties, either actually or yirtuaUy destroys the property in question, it 
has been held that the other can maintain his action against him for the 
injury. Within the reason of thb exception the plaintiff has endeavonrsd 
to bring his case, but ineffectually ; and therefore on that point the 
objections have failed. As to the second question, the prayer for a retam 
might be held to be liable to objection on a special demurrer ; but as it 
is not matter of substance, and as it has not been assigned as a special 
cause of demurrer, the plaintiff is not entitled to the benefit of it 
Therefore the objections to the second plea must be overruled. 

With regard to the remaining pleas, the objection that has been msde 
against them for duplicity is good, inasmuch as they all contain two 
distinct, matters of justification, either of which is a sufficient answer 
to the whole declaration. From this the defendaut has endeavoured to 
escape, by dividing the action into two heads, vis., the taking and the 
detention, on the ground that there may be a wrongful detention witiioot 
a wrongful taking, and that there may have been a taking without any 
continuing detention, so that the plaintiff may complain of either as s 
distinct injury. But a denial of the taking is an answer to the whole 
declaration, and the subsequent justification of the detention is a distinct 
ground of defence, and makes the plea double. We must, therefoie, 
idlow the demurrer to the four last pleas. 
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Burton, J., and CIrampton, J., concurred in the judgment of th'e 
Coart* 

Perrin,  J. 

I ooDcar with the judgment of the Court as pronounced by my Lord 
Chief Justicb ; but With respect to the second plea, I wish to observe, 
that, in my opinion, the prayer tbr a return is proper ; and I found that 
opinion on the following statement of the law on this Subject, as laid 
down by Chief Baron Gilbert — ** When the defendant, instead of an 
'* avowry, pleads to the writ of replevin, in some cases he shall have a 
''retnm uMoui ant^ avowry oroonosanoe. And in order to settle this, 
''it will be necessary to take up a distinction already observed, between 
"pleas that disaffirm property in the plaintiff, and pleas that admit 
'' property in the plaintiff. As if the defendant in the replevin pleads 
<* property in the beasts himself, or in a stranger (whether it be pleaded 
" in abatement of the writ, in bar of the action, or in justification), if the 
" defendant prevails in it, he shall have a return without an avowry ; 
" because, if these pleas be true, they destroy all right of complaint in the 
" plaintiff for the capture and detention ; and if the plaintiff hath no 
"right to the writ of replevin in the present form, nor under any otheiv 
"he ought to have no benefit for his unjust complaint; and, therefore, 
** the Court most award restitution of the beasts to the defendant, out 
^ of whose possession they were taken by the replevin ;*' Gilbert on 
Reptain^ 209. So here, the defendant having pleaded property in 
himself, and a right of possession at the time of the issuing of the writ 
of replevin, the Court must award a return, and the prayer to that effect 
is proper. 
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FELONY— ARREST— FALSE IMPRISONMENT— REASON- 
ABLE GROUNDS OF SUSPICION— BILL OF EXCEPTIONS. 

Annette v. Osbornu. 



In this case the question arose on a bill of exceptions taken to th^ A p&rty was 

chaige of Mr. Justice Torrbns, on the trial of an action of trespass for magistrate on 

false imprisonment at the last Spring Assizes for the county Armagh, suspicion of 

The material facts of the case, as they were stated jn evidence, ware sent him in the 

custody of a 
policeman to 
the house of a person, who could not leave his bed, for the purpose of identification, and 
with the orders that in the event of his being identified he was to be taken from thence to 
gaol. The prisoner having been identified, was, in accordance with the foregoing orders, 
committed to gaol, and afterwards acquitted by a jury of the charge. //./ T. that in an action 
against the magistrate for false imprisonment, the jnry were rightly charged,— that the 
conduct of the magistrate was illegal. Held, also, that iona Jfidet in the mind of the 
magistrate was no justification. 

8t 
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M MIowt :— A robbery, atleaded with personal rioteReey hariag been 
committed on the 9th of December 1837, in the house of a womaa of 
the name of Anne Lennon, in the neighbourhood of Portadown, in the 
coanty of Armagh, on the 14th day of the same month, the polifoe came 
to the residence of a person of the name of Robert Neill, and arrested 
him for the felony. The plaintiff aooompained the said Neill, and at 
his request, to Portadown, for the purpose of offering hiaiself as bail 
for him ; and they were brought before the defendant, who was the 
stipendiary magistrate for the district. The defendant on that occasion 
asked the plaintiff who he was; and on bis stating bis name and residenee 
he Was informed by the defendant, after some private eonvenatiaa with 
the police, that he was to consider himself a prisoner also^ and tkat be 
would send him to gaol, as agreeing with the description that bad bcm 
giTen of the man who had wounded Fdix Lennon, one of the sons of 
the said Anne Lenoon, at the aforesud attadc and robbery* Ha was 
aoeordingly, shortly afterwards, sent in the costody of a polioeiiian to 
the bouse of Felix Lennon (who was confiaed to bis bed by the womids 
be had reoeired on the aforesaid oecasionX for the purpose of ideatifi- 
cation by him, and with the order, that in the event of hb being 
identified by him, he ahonld be straightway taken from thenee and 
lodged in the gaol of Armagh. It appeared that the plaintiff was idestified 
by Felix Lennon as the person who had wounded hhn on the niglit of 
the robbery, and acoordiagly he was baadcoffiMl by the pcdaceman, and 
conveyed to Armagh (which was at the distance of twelve miles from 
Portadown), in pursuance of die aforesaid orders of the defendant. On 
the plaintiff being brought to the gaol, the gaoler reliised to reoeive him, 
an there was no written warrant for his committal ; but in the course 
of the same evening of the 14th of December, a warrant of committal 
for further examination having been obtained from Mr. Dobbin, who 
was one of the resident magistrates for the town of Armagh, he 
was received into the gaol. On the 16th of December a warrant of 
committal in the usual form, and signed by the defendant, was sent to 
and received by the goaler ; and it also appeared, that informations had 
been sworn on the 15th of December (the day succeeding that of the 
arrest and imprisonment), against the plaintiff, by one Michael Lennon, 
who was the brother of Felix Lennon, but not in the presence of thd 
plaintiff. On these informations, and the subsequent informations of 
Felix Lennon, which were also sworn behind the back of the plaintiff 
and before the defendant, on the 16th of December, he was detained 
in custody for three months, when he was bronght up for trial at the 
Spring Assises of 1838, qii three several indictments that were found 
against him by the grand jqry, and having been acquitted on them all, 
he was discharged from custody ; on which he brought his action of 
trespass for false imprispnment against the defendant, after having given 
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hiin, M a magiBtratey the proper notice of action, and sued ont tlie writ 
10 doe time. 

At tlie trial the learned Judge, in his charge to the jury informed 
them, ^ That no legal jattification of the arrest and inprisonment of 
'< the plaintiff had been made ont by the defendant—and it was the 
*' doty of the magbtrate to have gone to Felix Lennon and to have 
" taken his informations ; but that instead of doing so, he gave mere 
'<rerbal iastmctions to the constable to proceed with the plaintiff 
'^ to the honae of Lennon ; and that the defendant not having taken 
'* the preliminary steps of su£Bciently ascertaining the identity of the 
** plaintiff, no nnswom informations conld justify him in arresting 
"hiBL It was the duty of the magistrates to bring all persons ao6nsed 
" before them for examination, in order to give them an opportunity 
'* of stating any drenmstanoes which were in their favor; and that the 
'^oondttot of the defendant in this case could not be defended as a 
*' legal act; and that the jury had then to consider the amount of the 
"damages." To thb charge the counsel for the defendant excepted, 
snd prayed the learned Jndge to inform the jury, '< that if they believed 
** that a &ona,/Sd!e sospicion of the plaintiff's guilt rested on the mind of 
** the defendant^ then they ought to find for the defendant— and furUier, 
" that he shonld tell the jnry^ that reasonable ground for the defendant 
*' to suspect the plaintiff's guilt had been proved in the present case, 
** and that, therefore, the jury shonld be directed to find a verdict for 
** the defendant.'* The Jndge refused so to direct the jury, and accord- 
ingly a bill of exceptions, embodying the foregoing objections, wdi 
tendered to, and signed by his Lordship. .The jury found for the 
plaintiff, with £15 damages* 
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Mr. HannOf in support of the exceptions contended, that the conduct 
of the defendant, though not formal, yet was not sufficiently informal to 
render him liable to the action. It was alleged, that the informality was 
composed of three particolarlars — first, there was no committal in writing, 
—second, there were no sworn informations antecedent to the committal, 
—and, third, the subsequent informations were not taken in the presence 
of the plaintiff We shall first consider how the question stood at com- 
mon law, and then, whether any alteration has been made therein by 
statnte. The earliest authority on the subject is to be found in the Year 
Bookf 7 ffm 4, S5, pi. 3, where the qnestion of a special justification of an 
arrest by a peace-officer without a warrant, and where it turned out 
afterwards that no felony had been committed, arose on demurrer ; and 
in that case the Court seems to have been of opinion, that if the canse 
of suspicion should appear reasonable, the justificaticm wonld be good, 
though no felony had been committed. The same position is laid down 
as law in Bro. Ab 320, and 2d Inst 52 ; and also in 2 RoUe, Ab. 359, 
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1 S %0. Trespass, D. All these authorities are strongly in faror of oar position; 

inasmach as in them it has been ruled, that even if it should turn out 
that no felony had been comioittedy the Officer would be justified in 
arresting without a warrant, whereas^ in this case, it is conceded that 
a felony had been committed. As to the question of the warruit of 
committal not having been in writing, we contend that it may be by 
parol. In. 1 HcU. P. C* (chap, commencing at p. 175), and in 2 RolL 
Ab, 558, Trespass, it is laid down that a warrant may be ore ienus ; 
and in Bex v. Woolmer (a), and Rex v. Ford (6), it was decided, that 
the killing of an officer is murder, though he has no written warrant for 
the arrest In 2 HaL P. C. 85, there is an enumeration of oertsin 
officers who are empowered to arrest felons on suspicion, and the first 
of them is a justice of the peace; moreover there can be no donbt bet 
that whatever aj^eace-officer is empowered to do, a justice of the peace 
is justified in doing; and it has been distinctly ruled, that a peace-officer 
may jtistify an arrest on reasonable suspicion of a fel<wiy having been 
committed ; Samuel v. Payne (c) ; BeckufUh v. PhiUby (d) ; and Davis y. 
Russel (e) ; and therefore a justice of the peace may, on similar gproonds 
of suspicion, arrest an individual, even though it turn oat that no fdony 
has been committed. Our case is an a fortiori case, as it is admitted 
that a felony had been committed. Such is the position of the qaestion 
at common law, and which we contend remains unaltered by statute. 
If the magistrate's conduct><has been illegal, when did the illegality' com- 
mence? He was perfectly justified in arresting the plaintiff in the first 
instance, and he was also justified in sending him in custody to have him 
identified, instead of going with him, having other important duties of 
his office to attend to ; and when the prisoner was identified the coasts- 
ble was justified in detaining him on the charge of felony, and consign- 
ing him to the gaol^at all events, when the committal was obtained 
from Mr. Dobbin — and if he had acted differently he mast have violated 
his duty. But it will be contended by the other side, that the common 
law on this subject has been altered by the 9 G. 4., c 54. But snch a 
conclusion is founded on an erroneous view of the objecit of that statnle. 
For, from the preamble it appears, that it was not passed for the pro- 
tection of felons, but for the security of the public ; and the enactments 
of the first and second sections, which it will be insisted havb not 
been carried into effect, were passed for that purpose. Thus, it will be 
argued, that because the defendant did not bring Francis Lennon 
to identify the prisoner, or take the prisoner to him for the porpose of 
having him identified in his presence, that his conduct was ill^^ ; bat 

(cO 1 Moody C. C. 334, 336. {b) Russ. & Ry. 3i9. 

(c) 1 Doug. 359. (d) G 6. & C. 635. 

(f) 5 Bing. 354. 
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the onsoondness of this argament arises from the foregoing mistake as 
to the objects of the statate. The public have suffered hj the omission, 
not the plaintiff; inasmuch as the informations on which he was com« 
mitted, not haying been taken in his presence, could not have been read 
against him on his trial for the felony. Rex v. Dingier (a). The plaia- 
tiff had nothing to complain of; and we therefore contend, that as the 
statute in question was not passed for his protection, that he cannot 
derive any benefit from an omissson on the part of the defendant to 
comply with its provisions to the letter. 
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Mr. Napier^ for the plaintiff. — The defendant has violated every 
principle, both of the common law and statute law, so palpal ily, that if 
it were a case that had arisen between two private individuals, it would 
be scarcely necessary to produce an authority to establbh the illegality 
of his conduct ; but this being a case in which the Crown seeks for the 
opinion of this Court, to direct the magistracy of the kingdom in the 
discharge of their functions, it is advbable that the law and the authori- 
ties that bear on the case should be sifted, and established beyond 
dispute. It is admitted by us that a felony had been committed, and on 
the other side it is not denied^ but that a trespass against the plain- 
tiff was committed by the direction of the defendant ; and the question 
for the Court to decide is, whether the circumstances of the case af- 
ford any justification for it ? We do not controvert thd authorities 
which have been cited to shew, that a constable is not only empowered, 
but bound to arrest on reasonable grounds of suspicion, without sworn 
informations ; but it is for the purpose of taking the person arrested 
before a magistrate to have informations sworn against him ; and even 
in that case, it is necessary that the person putting the constable in 
motion should be present; 2 HaL P.C 91. The power of the constable 
in such a case is commensurate with his ministerial duty ; and he is 
bound to satisfy himself, by all the means of information within his con* 
trol, that the charge is bana^fide^ for he is bound to act, and yet cannot 
hear evidence: the rule, therefore, is founded on necessity, not on 
aotbority. It is incumbent on him to bring the party accused before 
the magistrate, that he may see and hear his accuser, and give any ex- 
planation of his conduct, that may operate to discharge him, or at all 
events to admit him to bail. But in this case, the order of things is 
inverted — ^the magistrate delegates his authority to the constable, to 
take the informations, and commit or discharge the prisoner. If he 
had ordered the constable to bring him back to him after that he had 
been identified, there might have been some sense in the course, though 
the authorities do not go even so far as to justify such a proceeding ; and 
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no excQia for the magistrate not aocomp^ying the eonetableappaftr* on 
the record. Id Ledwiik v. Caiehpoh (a), Jodge Boiler lajrs it down 
that the oonstahle it boan4 to carry the party before the magiatrste, 
and the magistrate must then examine apon oath, which the constable 
cannot do. This shews the role, that a party ahonld be brought before 
a magistrate, to be a mle of necessity, arising from the drcomstanee 
that the constable has no power to administer an oath. The same dis« 
tinction is taken by Lord Hale, 2 Hal. P. C. 79. The magistrate has 
less power than the constable, inasmuch as he has no power to commit 
without inquiry; 2 HaL P. C 109, 110; and Lord Hale's view of the 
law in this respect, is even more strictly upheld by Lord Coke 
and Hawkins, who were both of them high prerogatire men; 4 /tut 
177; 2 Haiok. P. C. 185, s. 8; and also by Bbckstone in his Com- 
mmuktrUif 4 BU Cam. 290. The same is likewise laid down as the law 
by Lord Camden in the important case of Rex v. Wiika (b). There is a 
decision also to the same eflPect in this Court, Raurke r. Pq^per (c). 
The law will nerer go beyond what necessity requires ; and as the 
magistrate is not bound, as the constable is, to interfere in the arrest of 
a person accused of felony, before an examination on oath, he ooght 
therefore to examine on oath before he exercises his authority, so as 
not to commit any one unless a prima fade case is made out against him 
by witnesses entitled to a reasonable degree of credit ; per Justice Bayley 
in Cox V. Coleridge (d) ; and also Aikinson y. Carhf (e). The result of 
all the authorities on the subject is, that whether the constable arrests, 
or the magistrate commits, each must avail himself of the powers given 
him by law, and is bound to inform himself by all the means within his 
power as to the probable guilt of the party. The case of Beckuriih ▼. 
PhiUnfy cited on the other side, is no authority in their &ror, in- 
asmuch as the question of the defendant having reasonable cause for 
suspecting the pUintiff of a felony was left to the jury ; and in t hia in- 
stance the judge was not required to leave any such question to them-- 
that was a matter of fact that the defendant's counsel might have insisted 
on having left to the jury, but they did not insist on it, but that the 
judge should leave the matter of law to their decision. A magistrate 
has no right to commit a party to gaol without an examination as to 
the charge, much less without a warnmt in writing. He might have 
detained him for further examination by parol, and the utmost that he 
oonld have done would have been, to send him to another magistrate for 
examination previous to his committal ; Hvtehineon v. Lowndes (f). 
With respect to the case of Daieis v. RuueU cited by Mr. Hangup 
when compared with the case of Da/ois v. Capper (g), it supporU our 

(a) Holt's, N. P. C. 483, note. (6) J Wils. 168. 

(c) S. & B. 355. id) 1 B. & C. 60. 

(#.) 1 I. & S. 387. ff) I NcT. & Man. 676, 7 Car. & Pay. 548, ^40. 

(ii) 10 B. & C. 32. 
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view of the law, as tbe action in the former case was brooght against 
the ooostables, who were held justified (as we admit them to have 
been) in their proceedings ; while in the latter ease the action was 
brought by the same party, and for the same offence, against the 
magistrate, whose condnct was held (as we contend it was) to hare been 
illegaL The case also of Beekwkk v. PAt0y is distinguished in a very 
essential particular from this, inasmuch as in that there was an esmaa* 
nation of the party arrested before the magistrate, but here the party 
was never examined at all. With regard to the question that arises 
on the statute 9 C 4v c 54, — ^in the preamble it h stated that it was 
passed with a view (among other things) << to define under what circum- 
''stances persons may be admitted to bail in cases of felony," and ^to 
^ relax in some degree the technical strictness of criminal proceedings, 
'* so as to insure the punishment of the guilty, without depriving the 
" accnsed of any just means of defence.** Thns it appears, that it was 
passed for the protection of the accused, as w^ as for the benefit of the 
public; and the accused in thb case was deprived of his just mesne of 
defeace, as, by a sabsequent enactment, he has a right to get copies of 
the informations at the trial. To have been examined is a privilege^ 
and for the benefit of an innocent man ; Bex v. Derby (a)w And Chief 
Justice Parker, in the foregoing case, add% ^'Nay, in the case of 
^felony, the Justice of the Peace is bound to take his examination;" 
and to commit without taking the examination is false imprisonment (6). 
But the judgment of Lord Eldon, in the case of ArbuMe v. TlayAr (c), 
estaUislies the point for which we are contending beyond all doubt It 
cannot be listened to as a justification, that the defendant meant to act 
honestly* Purposes are to be judged of by acts; and his subsequent 
conduct proves the intention ef the previous committaL The defirodaaft 
hsa, therefore, violated every ptineiple of the common law applicable to 
such a case, as well as the plain and peremptory commands of tha 
statute. And even supposing that the imprisonment could be palliated, 
what oould justify the handcuffing ? Nothing but an averment thatan 
escape was iqiprefaended or attempted ; and nothing of the kind a{ppeai» 
on the facts of this case ; Wright r. Court {£). 
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Mr. Tomhf with Mr. Napier. — The bill of exceptions contains two 
distinct propositions, and on the first only was the Judge called on to 
leave any question to the jury. The bona Juke ai the transaction hoi 
nothing to say to the matter, and that is the only point which the 
defendants counsel desbed might be left to the jury. The second 
prqpoMtioB puts the question on its proper footing, and that is, whetket 



(i) Fortescue, 142. 
(O 3 Pow. P. C. 183. 



(t) Com. Dig. ImpriMBment, H.6; Hayes, 474. 
(</) 6 D. & B. 623, and 4 B.&C.696. 



324 



CASES IN THE QUEEN'S BENCH. 



1840. 



ANNETTE 

9. 
OSBORNE. 



a reasonable g^oood for sospicion t obsisted ? It it admitted that erefi 
a prirate person is justified in arresting on a reasonable groond of 
suspicion ; but what constitutes such a groond is a mixed qnestion of law 
and iact x whether the circumstances alleged to shew it probable, or not 
probable^ are true and existed, is a matter of fact ; but whether, supposing 
them tme, they amount to probable cause, is a qnestion of law ; and 
upon this distinction proceeded the case of Re^^nddi r. Kennedy (a) ; 
Johnton ▼. Sutton (b) ; and therefore the Judge ought to hare] been 
directed by the defendant's counsel, if they were dissatisfied with his 
charge in that respect, to leare the question to the jury, which they 
have omitted to do. They have held that it was a mere question of 
law, and as he was not directed to leare both the facts and the credi- 
bility of the witnesses to the jury, the exceptions must fall to the 
ground ; Barker ▼. Green (e). But supposing all the facts had^been 
established in evidence, they do not constitute such probable cause as 
would warrant the defendant in arresting the plaintiff; and even if he 
were justified in arresting in the first instance, his subsequent conduct 
has rendered him liable as a trespasser, a6 iniiio. There are two kinda of 
suspicion which may put the magistrate in motion - either that which 
exists in his own mind, or has been communicated by another : if the 
latter, it ought to benponoath; but he has no authority to arrest, 
merely because the appearance of the suspected person is communicated 
to him ; mid Lord Hale, where he treats of Tke Hue and Cry^ 103, 
lays it down, that it is not usual, in any other case, to arrest a person 
by description of his appearance or dress. But there was no suspicion, 
properly speaking, in the mind of the defendant ; it was mere surmise 
and conjecture, as appears, first, from his own language at the time of 
the arrest,^-*' he may be the man ;" — secondly, in not having made out a 
warrant of committal ; and thirdly, the presumption that must have 
existed of the innocence of the party, in the fact of his having come 
forward to bail another for the same offence. But even if there had 
been any justification for the arrest in the first instance, the subsequent 
conduct of the defendant was illegal, and rendered him a trespasser ab 
initio. The form of the committal, in Chitty's edition of Bum^e Justice^ 
p. 119, shews clearly what is the law on that subject, vis., that there 
must be some reason for such committal, and that it must be for a rea- 
sonable, and, consequently, a definite time. If the committal was finaf, 
it was bad, as having been hj parol; and if for farther examination, it 
was equally bad, as having been a mere order to take the plaintiff to gaol, 
without any specification of time or cause. It was also bad, as being 
hypothetic; and the defendant, as a magistrate, acted altogether illegally 
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in delegating hie disovstionary powers to the eonttaUe. An ei^amiiHi- 
tioo it not a mere form, but that the accoaed a^y have an opportanily 
of explaining any of the circumetancea that create soepioion against him^ 
and of requiring that bail should be taken. . The IkUacy of the arga«> 
ment on the other side consists in this, that if tlye arrest^be legal ia the 
first instaoce> all the rest may be legal or illegaL 

Sir Thomas Staples, Q. C.» in reply.--The defendant n in thu case 
entitled to the benefit of a new trialf inasnsuch as, nnder the cii«am* 
sUmcefl^ it is evident that he not only acted bona fidt, bat that he had 
reasonable gronitds for suspicion. A jostice of the peace has a dear and 
imliBpntable right to arrest on a reasonable gronnd for suspicion ; nnd it 
has been contended on the other side, that none such existed in this 
case ; and that even if there had been any probable cause in the first in- 
ttaoce, the sabseqnent conduct of the defendant iiad rendered the whole 
proceedings void, and made him a trespasser ah imMo* As to the former 
of these positions, it is laid down in 8 HaL P, C 72, 87, that where 
a felony has been committed, any person may arrest on reasoquble 
grounds of suspicion ; and by 2 Hawk. 132, it appears, that in such a 
caie, a justice of the peace is not merely permitted, but enfohud to 
arrest This is illurtrated by the statutes of Hue Sf Cry^ 2 HaL P. C. 
100, 101, 103. The Hue 8f Cry was paK of the common law bef<nre 
the statutes on the subject were passed. S Wms, JusHee if the Peaee, 
280; 2 IneL 52 ; and those statutes being now repealed, the common 
law on that head is re-established. That bona fides is the test of the 
legality of the magistrate's conduct, is laid down in the case of Ledwiih 
V. Caiehpole (a). A justice of the peace cannot arrest for felony with* 
out information on oath, unless the suspicion exists in his own mind ; 
and in soch a case no oath can be required, etoept it be held that he ought 
to administer an oath to himself. In this instance, a suspicion was gene- 
rated in the magistrate's mind, by the previous swearing of the wounded 
man to the appearance of the felon, when he afterwards saw a person 
answering to that description ; and if so, he had not only a right, but 
be was enjoined to detain him : and having that right he could only have 
dsoe one of three things— he might have sent him to the wounded 
man to have him identified, or sent for the wounded man to come to 
him for the same purpose, or he might have detained him until 
they could be broagfat together. Of these, the first was the only <ea« 
sible plan, as the magistrate would not desert his ordinary business for 
such a proceeding. The magistrate having had authority to arrest, had 
also authority to detain him ; and the true intent and meaning of the 
parol order (when all the concomitant circumstances are taken into 
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(ff) Cald. 291 J and Holt's N. P. C. 483. 
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32S CASKS IN THE QUEEN'S BENCH. 

Saimtap, MetySOtk. 

PEUCTICE^ VENUE. 
NioHOLL and Morris v« Hicksom. 

Where the ^ ^^ ^^ ^^^^ granted to change the renae in this caaey from Dablio 

Tenae has been to Kdnry» on the nsaal affidavity that the cause of action arose to the 

chanited on the ^^ m wy i i  

usual affidaTit, Connty Kerry alone, not elsewhere. 

and it appears 
incootroTer- 

tiblj, that the Mr. FitKffSbbon now moTedi oft the affidavit of one of the plaintiffiif 

^e 2&drTit ^^^ ^^ ^^^ ^^^ ^^^^ ^ discharged, and that the vonoe should be 
was nntrue, brooght back to Dublin. It was sworn that the statement contuned in 
bring back the ^ affidavit on which the mle was ohtuned was nntme, inasroncb as 
venue. f^ action having been bronght on the breach of a covenant iu a charter- 

party, that was esecoted at Limerick, it was dear that the cause of 
action did not arise in the connty Kerry alone. It was also sworn by 
the plaintiff, that the principal witness was the captain of a ship^ who 
had been in their serrice^ hot had lately left them ; and that he oonld 
not remaie in the connty to attend at the Kerry Assiaee, but conld be 
present at the Sittings after Term in Dublin $ and that if the plaintiffa 
should be deprived of the l>enefit of his evidencci the action must be 
discontinued. Though there are many decisions to the effect that the 
Court will not bring back the venue in such cases, these are contradicted 
by others; Herring v. Dttrani (a); CmUand v. Champum (£); and the 
late case of Eogiwyhe v. Grimsiawe (e), decided in the Excheqaer is in 
poinU— [BuBTOK J; In that case» the facts stated in the defendant's 
affidavit were manifestly nntme^ on the party's own shewing ; and if 
there is any inamteiiibie evidence that the affidavit on which the rule 
was obtained stated that which was not founded in fact, I apprehend that 
the Court would bring back the venue.]— *The charter-party made at 
Limerick, and which is the foundation of this action, is evidence incon- 
trovertible, that the cause of action could not have arisen wboUy in 
Kerry, and not elsewhere* Moreover, no affidavit has been made in 
support of the original affidavit, and in contradiction of oars. 



Mr. Bicksony Q. C, eofilna, contended, that according to the decided 
cases both in England and in this country since the New General Rules,* 

(a) 1 Wils. 178. (6) 7 T. B. 205. 

(e) 2 Jon. 37. 



e By the 47th New General *' venue is made upon the usual 
Rnle, ** in cases where an appli- ** affidavit, the rule shall be made 
« cation for a rule to change the '^absolute in the first instance, and 
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where a role |o change the reniie haa been obtained^ il will nol be brought 
back except onder yery special circumataiiees ; FiAur t. Wwriag (a) ; 
and in thia case die special circomaUncea were not woA aa the Ooort 
will deem sofficient, aa it baa not been awom that there are no other 
witnesses bnt the one in question, who oonld prove the necessary facta 
at the trial ; whereas from the nature of the transaction, which was an 
alleged breach of a coyenant in a charter-party to load a vesselt it waa 
manifest that many equally eempetent witnesses could be procured to 
prsfe them. 



1840. 



VICHOLL 

Vm 

HICK80N, 



Pet Curiam. 

Discharge the rule of the 8th of May, and bring back the yenue from 
Kerry to Dnblin. 

Let the order of the 8th of May be, and the same is hereby dia- 
charged, and let the yenne in this cause be retained. 

(a) 4 Scott. 377. 



Tuuda^f, June M. 

PRACTICE— DECLARATION IN EJECTMENT-* 

AMENDMENT. 

Lessee O'Brien v» Casual EJjector. 

Mr. Wall, on behalf of the plaintiff, applied for liberty to amend the 
engrossment of a declaration in ejectment, by substituting the name of 
William for John in the description of the premises, the same having 
been described as lately in the possession of John Burke, instead of 
William Burke. The error was merely clerical, but lest it should proye 
ultimately fatal to the proceedings, it was thought adyisable tohaye the 
leave of the Court to amend' the declaration in that respect. It was an 
ejectment on the title, and no defence had been taken.«-[PKRRiN, J.* I 

• Selms. 



In an eject* 
ment on the ti* 
tie, an amend- 
ment of the de- 
claration per- 
mitted before 
defence taien, 
b; eabititating 
the name of 
William for 
John In the 
description of 
thepremiaea. 



''the yenoe ahall not be brought 
^ back except upon an undertaking 
** of the plaintiff to give material 
''evidence in the county in which 
''the yenne waa originally laid." 
The practice «if the Queen's Bendh 
has not been changed by this rule, 
as in that Court the rule to change 



the venue has always been absolute 
in the first instance; but in the 
Common Pleas and Bxckequer it 
was the practice to grant only a 
conditional order in the first in- 
stance, which waa made absolute 
if BO cause were shewn. 
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OBRIBN 
V, 

EJECTOR, 



think yoo are preraatore. It will be time enoogli to make the applies^ 
tion when defence is taken.]— The premises are rightly described in 
every other respect, and the party cannot be prejndiced if serred with 
eopy of yoor Lordship's order before they come in to take defence. 

Pbrrin, J. 

If the amendment is immaterial, yoo can issne eacecotion at yoor 
peril ; but if it is a material part of the description of the premises, as I 
think it is, the alteration may mislead the parties. 1 shall, therefore, 
not grant liberty to amend upon an ex parte application— no one appear- 
ing on the other side. 

Mr. Wall afterwards renewed his application to the foil Conrt, and 
cited the cases of Lessee Carroll v. Rector (a), and of Lessee Earl nj 
Sandwich v. Casual Ejedor^ which is to be found in a note to page 98 
of Longfields Treatise on Ejectment ; as also the case of Lessee Irwin ?. 
Strangmany Exch. Hilary Term, 1825, which is reported in Stewarit 
Comments on the 1 G. 4, c. 87, p. 11, Mibere the amendment was al- 
lowed, by altering the name from Isabella to Elizabeth. 

Crampton, J. 

I do not think the amendment sought can prejudice any person, if 
they are served with the order of the Court. 

Perrin, J. 

When this application was first made, none of these authorities were 
cited, and I conceived the practice to be as laid down in the note on 
the practice in ejectment, in Smith and Battr/s Reports,* vis., that 
before appearance, an amendment of the declaration in ejectment will 
not be permitted. It does not appear that there are any English cases 
on the subject. However, the authorities now cited are sufficient 
to warrant the Court in allowing the amendment to be made ; and had 
I been aware of them at the time of the former application, I should 
have had no hesitation in granting it. 

(a) I Ir. Law. Rep. 117. 



* The following is the passage in 
Smith 8f Battle's Reports to which 
the learned Jodge alluded :-v^'' It 
<< is a rule of the Court of King^s 
<< Bench in England (which would 
<< probably be acted on here), that 
*< before appearance (which the de« 
** fence in this Court is understood 



* to be), the dedaration will not be 
^amended. If the engrossment 

* were amended before defence, it 

* must be without notictf there be- 

* ing no person to serve notice ap- 

* on, and it might be prodnctive of 

* great injustice to make soch 
< amendments exported 
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Tue$dayy June 8M* ^ 

PRACTICE— AMENDMENT OF PLEA AFTER DEMURRER— 

40th new general RULE. 

HOYTE V. HOGAN. 

This was an action to try a eight of way. The declaration contained Amendment of 
three counts, the last of which was for an asporiavii. To this declara- teS^ranar' 

tion the defendant pleaded eight pleas, in some of which his title to the P°^ent and 
, or' jndgment on 

easement in dispute was fully set forth, but it was omitted in the last demurrer, 

plea (which was a plea to the aspartavii count), in order to save wmIotSSSi^* 

expense. To this plea a general demurrer had been taken, and, after although there 

argument, jndgment was pronounced on the last day of the preceding affidavit?/ 

Term in fiivor of the demurrer. It was now sought to amend the plea. ™«"*»» ^^^^l 

t . J J . t , * ^ the question of 

by stating or deducing the defendant's title to the easement, or to file a merits must be 
new plea, on the terms of filing it forthwith, amending the pUintiflF's ^^^ ''^ •^^ 
copy, and taking short notice of trial, so that the plaintiff should not 
be prejudiced by delay. 

Mr. Robert Andrews, in support of the motion.— The point that was 
argued on the demurrer to this plea, though now decided to be law, was 
pronounced by Lord Denman, in the case of Richards v. Frt^ (a), to be 
very doubtful, and was considered by the Court, on the late argument, 
to be one of great difficulty. It was, therefore, a bona fide plea. This 
may not be a very usual application, but the Court can, and do grant 
it under special circumstances ; Armstrong ▼. BayfUum{li), — [Crahp- 
Tox, J. This Court has allowed amendments after argument : exgrAfi 
the ^tio warranto case of The Queen^ at the reiation tf DarUy^ v. 
SndUi^ lately decided in this Court.] 

Mr. Macdonaghy with whom was Mr. Robert Holmes^ omiSro.— It 
is not an usual application for the defendant, who has perilled his case 
on his pleading, to ask for liberty to amend, and it is never granted, 
except in an extreme case. 2 Archbold on Pleading; and therefore, though 
we cannot dispute the power of the Court to grant such an amendment, 
it is clearly laid down that it will not do so, unless where there is an affi- 
davit of merits. Branch v. Roberts (c) ; and the affidavit of merits in this 
case is wholly insufficient in that respect, it being merely sworn bv the 
attorney in the cause, to the effect, that **as the attorney for the 
'* defendant, and from his (deponent's) inquiries, he knows the facts as 

'{a) 7 Ad. & El. 704. {h) 1 Scott, 424, and 1 Bin^. N. C. 740. 

(e) 1 Bing. N. C. 481. 
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*' weUy if not better than the defendant ; and saith, that the laid defend- 
** ant has, as he (the deponent) wenlj believes, a good and jnst defence 
*^ on the merits to the action in this cause ; and that he (the deponent) 
'* believes that serious injustice may be done to the defendant, onless 
** some plea to the last coant of the plaintiff's declaration in this caone 
*^ shall be filed, stating the right of way properly, under which the de- 
^ fendant justifies." This is merely swearing to beUef ; and the rule of 
this Court is, that when the attorney makes the affidavity it must be 
positive. Burke v. Keam(ay^ Moreover, no injustice can result hvm 
the error which it ia sought to rectify, inasmuch as the defendant has 
Seven other pleas, on which he will be able to prove his right of way; 
and would, nnder the 40|h New Gtenend Aule, be only liable to the 
eoets on this one count, on which he has no right to speculate, as he ii 
doing by thit motion ; which, on the other hand, if granted, might and 
probaUy will be of great prejudice to as in delaying the trial, as it 
miglit be necessary Ibrns to demnr to his amendment or new plea* Ai 
to the case ofArmthrcng v. Bayntiim, the Court, it is traoi did permit 
the defendant to amend his plea af^r judgment on demnrrer against it, 
bnt it was upon an affidavit that material facts had since then come to 
hu knowledge. No such pretence is set up in this application, to bring 
it irithin the principle of that case, and it is, therefore, rather a piece- 
dent in our fiivor than agmnst us. 



Mr. Andrtfos^ in reply.—- The affidavit need not be positive where the 
question is one of mixed law and fiicts, on which it was impo«ible for 
the attorney to swear with abaolnte certainty. If there are no merits, 
that will appear on the trial, and we shall take nothing by this motion, 
if it is granted ; and all that we are now asking is, that we should not 
receive injastice on that occasion from a slip in onr pleading ; for if 
the plaintiff succeed on one count of his de«^ration, he is entided (e the 
general costs of the action, although, by the New General Rules, the 
defendant may be allowed, on taxation, a set-off of the costs of the 
pleas on which he succeeds, which in practice are very small indeed. 

Per Curiam. 

This application turns on the question of merits ; bnt as there will be 
a trial in the cause, that will be decided according to fact,^and the costd 
will follow that decision. The only difficulty in the case arises from 
the affidavit of merits not being as positive as it miglit have been. The 
attorney onght to have sworn to the facts positively, and that he wss 
advised that the law on that statement was ia favor of the defend- 
ant. However, we consider it, under the circumstances, sufficient to 
justify a deviation from the general rule on the subject, as laid down in 
the authorities cited by the plaintiff's counsel; though, at the same 



(a) 1 H. & 6. 41. 
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time, 10 granting the applicatioD, we shall gire coets to the opposite 
partf, and make it part of the order, that the pleas be filed forthwith, 
and be confined to the deduction of title, as stated on the preceding 
pleas. f 

.Let the defendant be at liberty to amend the eighth jdea filed by 
him to the plaintiflTs declaration in this cause, or, if necessary, 
to file a new plea thereto, stating the defendant's right of entry 
^imed in said eighth plea, upon tho terms of the defendant 
making such amendment or filing such new plea forthwith, 
amending phuntiff 's copy of said pLsi^ or serving him with a 
copy of such new plea, and taking short notice of trial, if 
necessary ; and let the defendi^t pay tho plaintiff the costs of 
this motion. 



1840. 




Monday^ June 8£&« 



PRACTICE— TAXATION— BILLS OP COSTS. 



Admintsti;ators of Gower v. Donotah, 



The plaintiffs brought an action in Trinity Term 1836, to recover the 
som of £64)83. 8s. 4|d., claimed by them as due by the defendant to 
their intestate, who had been a solicitor ; and previous to the trial they 
Gsnsed eleven bills, as for costs due to the intestate, to be delivered to 
the defendant — who was afterwards, at his request, furnished with an 
abstract containing the amount claimed on each of these bills, and 
pleaded to the action three pleas, vis., the general issue — the statute of 
limitations — and a set-off. The plaintiffs called for a bill of particulars 
of the set-off, which was accordingly furnished to them, and was, for the 
most part, founded on the recitals and statements in the several bills of 
coste. One copy of the eleven bills was made out by the plaintifik for 
the counsel who directed the proofr, and they afterwards made out 
two additional copies of the same for the counsel retained for the trial. 
The case was uliimately referred. to and disposed of by arbitration ; 
and when the costs were subsequently taxed by the Taxing Officer (Mr. 
Hadson), be, in the first instance, allowed the costs of the setting out 
of these bills in the briels for counsel, as aforesaid ; but on the matter 
being referred back to him, with leave to make a special report thereon, 
he disallowed them, on the ground, that upon consulting with his brother 
Officer (Mr. Clancy), he lonnd that the general practice of the office, 
from the time of his appointment in 1821, had been to disallow the 
copies in briefs of an attorney's bill of costs, and of other long bills, 
in the taxation of the costs of an action to recover the amount of them : 



Copies of an 
attorney's bills 
of costs are not 
allowed in the 
taxation of the 
costs of an 
action brought 
to recover the 
same. 
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and that if he (Mr. Hadson) had he^n aware of the pracCioe at tli0 
time these costs were taxed by him, he would not ha?e thought himself 
at liberty to have attempted an alteration in it, bat wonld have thrown 
it on the plaintifiB to apply to the Coart in case they considered them- 
selves entitled to the allowance ; and accordingly he had altogether 
disallowed the items in dispute. 

Mr. TonA, with whom was Mr. Nelson^ now moved that the taxation 
should be allowed, notwithstanding the report of the Officer. They 
claimed them, not on the general practice of the office as H had been 
reported, but on the special grounds left open to them, that the counsel 
could not have done their duty in meeting the plea of a set-oflF without 
these briefs setting out the items of the bills of costs ; and that the 
reasons assigned for having disallowed them only applied to the case 
where non'ossumpsii alone is pleaded. The Officer is not bound by 
Mr. Clancy's statement of the general practice — ^it is a matter in his 
own discretion to allow or disallow the costs— and accordingly, he 
has sent us into Court to ascertain whether the principle he proceeded 
upon in the first instance is correct or otherwise ; and that question the 
Court will, therefore, now take into their consideration, without any 
reference to what is affirmed to be the general practice. 

Mr. Singer^ on the part of the executrix of the late Mr. Donovun, 
who had been the plaintiff, contended, that according to all the autho- 
rities, the report of the Officer was to be considered final and condosire. 
In the case of Blackwood v. Gregg (a), draft briefs of depositions and 
documents selected and abridged were allowed, but verbaiim onpies 
of long copies such as these, would have been disallowed. 

Per Curiam. 

The ordinary course of the Court is, to adhere to that which .u 
reported by the Officer to be the general practice, and any other would 
create much confusion. Every case is, in some d^gree^ a special case; 
and, at all events, there is nothing so peculiar in that before us, as to 
wanant us in making it an exception from the usual practice of the 
office, which, according to every authority, is the rule of the Court as to 
the allowance or disallowance of costs. We shall, therefore^ confirm 
the Officer's report, and make no rale on this motion. 

Let no rule l>e made upon this motion, and let the report of the 
Officer, and his taxation of the bill of costs therein mentioBed, 
be, and the same is hereby confirmed. 



(a) Hajei, 514. 
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Tuesda^i June 9M. 

WRIT OF ERROR— AGGRAVATED ASSAULT-SENTENCE— 
SOLITARY CONFINEMENT— JUDGMENT REVERSED. 

Holland and Wife, in Error, v. The Queen. 

This case came before the Court, on* a writ of error on the judgment Where two 

pronounced against Philip Henry Holland and Frances his wife, prisoners and ^hL vd^^ 

in the county gaol of Limerick, who were tried at the last Spring ^^J^ f<>°°^ 

Assises, on twelve several and distinct indictments — which may be gravated as- 

dirided into two classes — six of them for assault! nir Mary Anne Alcock, "^"}^ ^°^. ^J?^ 

o J » sentence of the 

and six of Ihem for assaulting Henry Pujolas, both of whom lived in Judge was, 

their house as servants. In the first indictment they were charged with ghould be im- 

a malicious assault upon the former on the 20th of September 1839, P/isoned for 

and for thirty successive days, so as to endanger her life* The second nine calendar 

indictment charged Philip Henry Holland alone with the same offence ; j^epTivf^/Lr'' 

and the third charged Frances alone ; the fourth, fifth and sixth were conjlnement 

the same as the first three, Except that they confined the offence to the ^^^ *^*^ '* 

20th of September 1839 alone. The other six indictments were against <'«^*n^ that 

1 . . t.i 1 ». 1 • «. period, and to 

the prisoners m like manner as the preceding, except that the offence pay a fine of 

was charged as against Henry Pujolas. Each indictment contained three ^^*7^^ ^> 

counts, one for an assault so as to endanger life, another for doing was Held, that 

grievous bodily harm, and the third for a colnmon assault. They were sentence^ that 

tried and convicted ; Philip Holland being acquitted on the first count awarded soli- 

of the six first indictments for an assault on Mary Anne Alcock, and ment was bad 

also on the seventh, eighth, tenth and eleventh indictments for an assault ^^a^ingbeen 

, ^ , , unknown as a 

against Henry Pujolas ; and Frances Holland being acquitted on the panishment to 
first count, and found guilty of all the others as far as Mary Alcock was \^ ^^'"un- 
concerned. Having been found guilty, they were sentenced by Mr. authorised by 
Justice Perrin, as follows—" That Philip Henry Holland and Frances regarded the 
" his wife should be imprisoned in the gaol of the County of Limerick ^J^q'^J^^I^j^.^v 
** for the space of nine calendar months, to be kept in solitary confine- they had been 
*< ment one week in every six during that period, and that Philip Henry ^i^^aUo //<;/</ 
'* Holland should pay £500 to the sheriff for the use of her Majesty/' that where a 

. . - , . t . • « i- J sentence is bad 

A wnt of error was sued out against this judgment on four grounds— in part it is bad 

first, that by the said judgment the prisoners were adjudged to suffer ^n^^^^u^t"*!^ 

solitary confinement, whereas such sentence ought not to have been reversed. 

passed on them for such an offence ; secondly, that the judgment thns 

pronounced against them is joint, and not against each severally ; thirdly 

that^ there being several indictments charging them with separate 

offences, the judgment does not appear to be a joint one against those 

separate offences ; and fourthly, there being distinct indictments, and 

not distinct records, but all summed up in one instead of several 

judgments, such is illegal and contrary to law. 
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Mr. CoppinffeTf in sapport of tbe objection8.->-The Court in looking 
to the indictments would find that they were framed under the 10 G. 
4, c 34, s. 29, which was an act passed for the punishment of Tiolent 
assaults. The first question that arises is, whether the punishment 
awarded was such as they were liable to, in consequence of the crime 
of which they have been found guilty ? The 29th section of the act 
means, that persons found guilty of doing gnevous bodily harm are liable 
to be transported for seven years, or imprisoned fer three, with or without 
hard labor ; and on the face of the statute, therefore, it is manifest, 
that solitary confinement has not been awarded for the offence in question; 
and the question then arises, whether, by any other statute, or by the 
common law, this punishment could be inflicted for an assault ? The 
crime of grierous assault was created by statute, and would otherwise 
hare merged by the common law into a common assault, and therefore, 
unless the Crown can shew some statute referring specifically to this 
offence, and ad^ng solitary confinement as a punishment for it, I submit 
that this being a penal statute, and, therefore, to be construed strictly, 
it gires no warrant for such a sentence. As to the common law, there 
are certain crimes, such as treason, murder, &c, for which fixed punish- 
ments have been established from time immemorial ; and there are other 
crimes, the punishment for which has always been left to the discretion 
of the Court. If it should be contended, that it was in the nature of 
that discretion to alrard, if the Judge thought fit, the punishment of 
solitary confinement, it will not be difficult to satisfy the Court thsl 
no such discretion exists, and that their discretion amounts to nothing 
more, than the exercise of it on sound principles of law, in awarding 
such punishments as are well known. In searching the old authorities 
it will not be found that solitary punishment was known to the ancient 
law — on the contrary, if we look to the acts that hare been htelf 
passed, and to what has been written on crimes and punishments, we 
shall find it to he a punishment of recent cieation, and has been made 
the means of doing away with others more rerolting, but less effics- 
caious. Thus Paley, though not a legal authority, in his Moral mid 
Politicai Phiiosophy, c 9, on crimes and punishments, obserres— ^Of 
** the reforming punishments not yet tried, none promise so much s4 
*< soliUry confinement.*' By that it would seem to be a new punishmeat 
inrented for the amendment of the culprit Unless, therdbre, some 
sutote exists which enjoins solitary confinement, the prisoner oonld 
not hare been subjected to it at common law. In BladbAme's Ckmma^ 
hnieSf 377, 388, the circumstance that erery crime known to the law 
is subjected to a fixed punishment independent of the will of eitherthe 
Jndge or the jury, is held up as one of the glories of the English Con- 
stitution; and Lord Kenyon, in IFtliDiir. Ra$taU{a)^ and Lord Mans- 



(a) 4 T. B. r57. 



TRINITY TERM, THIRD VICTORIA. 337 

field, in Stng v. WUkes (a),— the former in a ciril, the latter in a criminal 1840. 

case — define what the discretion of the Court should be — not arbkrary, <^*>/^^ 

ragtte and fancifal, but legal and regular. Prior to the passing of the ^^^^^^'^ 

Bill of Rights (1 IF. & ilf. 88. 2), parties had sometimes punishments ^g^ qujCbn. 

inflicted on them that were unknown to the laws of the land, but by 

that bill it was declared that no punishment to be inflicted should exceed 

the offence, and that neither cmd nor unusual punishments shoold be 

resorted to; and in 2 Hawk. P. C. 634^ it is laid down that a Judge ia 

not authorised by letters patent merely to inflict penalties, but that he 

must be guided by acts of parliament, and not pass any sentence unknown 

to the laws. If, therefore, the Crown cannot shew that the sentence of 

solitary confinement was an aninent one at common law, it is for them to 

shew that it is one by statute, and had reference to the particular 

offence of which the prisoners in this instance have been found guilty^ 

We contend that it is an unusual punishment with respect to this 

offence, and that, therefore, there was an error in the judgment pro* 

nounced, which must, on that account, be rerersed, and the parties 

become accordingly entitled to their discharge. Now, as to the statute 

law on the subject, solitary confinement was unknown to the common 

law of the land, and was created by act of parliament as a punishment 

for the commission of some particular crimes. It may be said by the 

Crown, that prisoners are not entitled to have companions in prison ; 

bat if the statute law recognises solitary confinement as an aggravated 

species of punishment for refractory prisoners, it cannot be considered 

as an ordinary punishment to which all persons may be subject ; and 

this is clear firom the provisions of the English act, 4 G. 4^ c. 64, and 

of the Irish act, 7 O, 4, c. 74, passed for the regulation of prisons, 

which provide, that competent cells should be built for the punishment 

of Ttfradory prisoners ; and it also provided in the 42d section of the 

English act, that if criminals should be guilty of any offence contrary 

to the rules of the prison, the same should be reported to the visiting 

Jastices, who are empowered to make inquiry on oath, and sentence 

the person accused, if proved guilty, to one month's solitary confinement. 

These two acts afford an answer to the assertion that no prisoner is 

entitled to have company in gaol : and so great was the punishment of 

solitary confinement considered, that whereas, by the 9 G. 4, power had 

been given to impose it generally, that was limited by the 1 F. c. 90, 

which prescribed that the time should not exceed one month at a time, 

nor more than three months in the year. The section giving power 

to inflict this mode of punishment was passed before the act which 

created the offence of which the prisoners were found guilty — one being 

the 9 Q. 4, and the other the 10 &. 4. The 9 &. 4 confines the 

(a) 4 Barr. 2639. 



338 



CASES IN THE QUBEN^S BENCH. 



1S40. 



UOLLAMO 

r. 

TUB QUBBN* 



panitliiiient of solitary eonfinemeot to offmcet oomniitted oader that 
act ; and if, by the 1 K, it was the intentioD of the Icgialatore to con- 
tione it for the crime of which the priaoDen were fonad gnilty, it 
would have introduced it, more particularly aa it recites the offenoes 
of tlielO G. 4; and the omission clearly shews the intention of the 
legislature to have been, that solitary confinement should not be awarded 
in such a case. In the recent statote 2 & 3 F. c. 77^ relating to 
assaults in Ireland -with sticks, stones, and loaded weapons, a punish- 
ment is prescribed for these particalar offences ; and though grievous 
the crime may be, the legislature did not conceive that such a senteoce 
imposing solitary confinement should be introduced. In £m^ the first 
statute that gives solitary confinement as a punishment is the 1 G« 4, 
c 57, which was passed for the abolition of whipping in the case of 
females ; but as whipping is 90 part of the sentence here, solitary con- 
finement cannot be said to be substituted for it. If then, it be an 00- 
usual punishment created by statute, it cannot be inflicted withoat 
the authority of statute ; and such not having being the case in the 
present instance, the judgment was erroneous and ought to be reversed* 
It may be contended further, that should such be the case, the prisoaers 
could be sent back to the Assizes and tried over again ; bat if the 
Court role that the judgment is erroneous, they must discharge the 
prisoners altogether. In3/n«tc. 101, p. 210 f the chapter on Judgments 
and Elxecutions), it is laid down, that ** if the judgment be erroneoos 
" all the proceedings are to be set aside." In two recent cases, King v. 
EUU {a\ and King v. Bourne (6), the authorities on this subject were 
sifted, and the decision at which the Court arrived was, that they had 
no power to amend an erroneous judgment, but that it must be reversed ; 
and, therefore, if the judgment in this case is held to be erroneoos on 
the first ground, it must be reversed, and the parties discharged.- More- 
over, there being but one judgment on twelve indictments, charging 
twelve separate crimes, and that judgment being pointedly against both, 
it is bad in law ; for if one of the prisoners should be again indicted 
for the same offence, he or she could not plead this conviction ; and if ve 
pleaded autrefois acquiif we should be answered, that the judgment was 
a joint judgment and could not be applied to this new case. It is, there- 
fore, submitted to the Court, that on matter appearing on the face of 
the record, and on the judgment, it is manifestly erroneous, and that 
wi are entitled to have the judgment reversed, and the prisoners 
discharged. 



Mr. Benneiit for the Crown.— If not inconvenient to the Court, I sliall, 
in the first place, apply myself to the last question put by Mr. CoppiMr 



(a}6B.&C.395. 
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^y Tis., tbat becanse there were several indictments, some joint and 1840. 
some separate, and bat one jadgment, tbat tbe whole was bad.—- ^"^^v^"^^ 
Sorely, it coald not be contended, tbat it was necessary to have twelire 
records (one on each indictment) on tbe return to the writ of certiorari ; xhb guEBN. 
bat if we can satisfy the Coart, that there is one good connt, every thing 
else may be n^jected as snrplusage, and the Crown would be entitled 
to have judgment. The Court will bear in mind, that every count was 
a separate indictment ; and in the case of JTtit^ v. Kingston (a), six 
persons were charged on different indictments, and it was held good : 
also in ChiL Crim^ Law. 249, 254, it is laid down to be no objection, 
that separate offences are charged against prisoners—each count being 
a separate charge in itself — it might be good ground for an application 
to the discretion of the Court to quash the indictment, but it cannot be 
made ground of objection after judgment pronounced, and after all the 
different counts went by consent to the one jury. If an offence suffi- 
dent to maintain the indictment be well laid, it is enough, though other 
facts are ill laid, Queen r. Ingram (b) ; and King tr. Levi (c) ; and it 
is no objection in arrest of judgment, that the indictment contains 
several charges of the same nature. Young arui oihen in error v. King, 
(<f); and in Com. Dig. Judgment^ N. it is held, that if the offence ap- 
pears on the indictment, it is sufficient.— >[Crampton J. The objection 
is not to the indictment, but to the judgment.]— If I shew that we have 
one good indictment warranting the judgment, it will not be vitiated 
by fifty bad ones, or even good ones.^ [Crampton J. Have yon got a 
precedent, where a single judgment is given on separate indictments ? J — 
There are no authorities on either side, and therefore the question must 
be dedded on principle ; and we maintain that nothing of surplusage can 
vitiate the record, where there is one good count warranting the judgment. 
Com. Dig. Indiciment^ N. We now come to the second, which is Mr. 
Coppinger^t first point; and my principle is, that in cases of aggravated 
misdemeanors, a wide discretion was vested by the common law in the 
Judges — a discretion, however, that was not to exceed well ascertained 
limits. We cannot contend that there is any act of parliament authorising 
this sentence for this offence, and, therefore, we must justify it as autho* 
rised by the common law. In 2 Hawk. c. 48, s. 14, it is laid down, that 
punishments are to a certain extent discretionary ; and in 1 ChU. Crim. 
Lawy 710, it is stated as a general rule, that for all offences at the com- 
mon law not regulated by particular statutes, the punishment is discre* 
tionary ; and in a case in 3 Chit. 822, the Court will find, that whipping, 
in the ease of a highly aggravated misdemeanor, was inflicted ; and also 
in Cro. Car. bOl^ where there was a conviction for an aggravated 

(i) 8 East, 41. {b) 2Sa]k.384. 

{c) 3 Stark. 41. (0 3 T. R. OJ. 
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1840. atMoIt, the prisoner was sentenced to the discretionary pnnisluneiil of 
standing in the pilloryy with a sword in his hand, and a tin kettle on 
his head. There is abo a ease to the same effect quoted by Judge 
THs QDEBV. ^^^^f '^^ Young and dhert r, Tk$ King(a)f where the priaooer 

(Connt ViilenenTe) was conTicted and sentenced to hard labor on the 
Thames. The pnnishment of the pillory cannot be traced to any act of 
parliament, nor whipping in the case of bb i^ggraTated misdemeanor. 
There are acts, it is tme, which bind the Jodge to pronoonce a oertiin 
sentence, bnt they do not apply to this case* In The Kimg r. Tko- 
wuu (b)f tlie Coort, on an affidarit of a woman, that corporal poniib- 
ment or the pillory would endanger her life, sentenced her to confine* 
ment, declaring that they were not tied down to any particular 
pnnishment in cases of misdemeanor. The meaning of solitary confine- 
ment is, merely to be kept away from the other prisoners; and I admit that 
the Coort could not lay on the punishment of an oflBsnoe of m hiigiher 
degree. The cases of T^e King r. Bourne and The King r. EUU, thit 
hare been cited to prove, that if a sentence is wrong it warrants the 
dischaii^e of the prisoners, do not establish that principle, as in those 
cases^there was no law for the sentence pronounced; and therefore there 
conU have been no disenHon in the breast of the Judge : nor are all 
the counts in these indictments nnder the statute, for the third count in 
the seventh indictment, which contains nil the aggraviaion of the ofifoncc^ 
does not conclude against the statute. There might be a case requiriqg 
a Judge to enforce separate confinement in his sentence; and will it he 
contended that he has no power to do it ? And that separate confine- 
ment is, BBoreover, contemplated by the common law, is evident frem 
the duty of gaolers, as laid down in 3 Cb. 44, ** that he is to keep his 
** prisoners in salvdeiaretd cuOodid "— *' eahd " meaning securely, and 
" HTvAf " separation from communicating with others. But even if the 
Court should be of opinion that the judgment is bad as to the part of it 
which refers to solitary imprisonment, that part of the sentence may be 
corrected, and the remainder allowed to stand good ; and for authority 
that the Court may thus reverse the sentence as to part, I refer to the 
case of Collier v. Cape{e), which rules that a sentence may be good in 
part and bad in part. 

Mr. ^ficmaii, in reply. — The principle which ought to regulate sen« 
tences was well defined by the common law, ani^ the abuse of it 
expressly guarded against by the Bill of Bights ; and Mr. Bmnetti pro- 
positions are not sustained by any authority, otherwise they would 
overthrow the now well established principle, that punishmenU are 

{(i) 8 T. R. 105. (^) C**- t«n>P- Ld* Hardwiclie, 278. 

(c) 1 Wils. 313. 
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defined. The ooaoael for the Crown having now given np Ihe jastifioa- 1840. 
tion of this sentence on the statute law, I shall therefore go into the v^^>^^-^^ 
qaestion on the oommon law. In Ternm de la Afy, imprisonment is Holland 
defined to be, *' no other thing bat the restriction of a man's liberty ;" ^' ^ 

and in 3 BraeiOH^ 105, we find, '' Career eU ad ctmHnmdos mm pum- 
'' endaa ;" apd DaUons Jns^ cftkt Peaee^ tit. Judgmenty 5^3, shews 
that Cohd% definition of the doty of a gaoler, as quoted by Mr. BtmuU^ 
does not uphold such a discretion in him as would empower the iniie* 
tion of solitary confinement ; for in tlie next sentence is defined the 
words ^^ arctd" and *^ salvd^ vis., ** without oonferekice with others, 
*' and intelligence abroad." But the 3 IntL 219, is stronger than Dalion, 
and refers to the passage in Bradon^ in stating the different kinds of 
punishment which justices are authorised to inflict, and warns them not 
to exceed their powers to sentence. Fine and Imprisonment are dechired 
to be the common law punishment for offences of this nature. The case 
quoted by Mr. Bennett from 3 T. R. 105, does not eonntenanoe the 
position, that punishments are» in cases of aggravated misdemeanor, 
discretionary, as it i^pears that the sentence there awarded was for an 
offence under 33 Hen*8y c I, which expressly authorises "any oor* 
*^ porai punishment, except death or torment." We now come to the 
proposition, that a sentence .bad in part is bad in the whole ; and on this 
subject^ the case of Casey v. Hartn^ decided by the Twelve Judges 
last Term, shews bow far tlie principle has been extended by the Irish 
Bench, as tbere^ the mere omission in the sentence of any direction to 
dispose of the body of the convict after execution, was held to vitiate 
the whole sentence, and to entitle the prisoner to be ditcharged* In 
Walcfd's Ca9e(a), it is laid down by Chief Justice Holt, that where 
the laws of England appoint a punishment for an ^ence, there is no dis- 
cretion left with the Judge to vary it ; and that the word " discretionary" 
in snch cases, is but a softer name for " arbitrary ;** whereby he meanSy 
that judgments are discretionary as to guanhtniy not as to quality. In 
1 ffai. 13 and 19 also, it is laid down, that the laws of England are 
determinate, and leave but little to the arbitrium of the Judge. As to 
ihe question of solitary confinement being a distinct and recognised 
species of punishment from that which is ordinarily termed separate 
confinement, w4th which the counsel for the Crown have attempted to 
coDfound it, the greater part of the Reports on Prison Discipline to 
the House of Commons is taken up in drawing this very distinction 
between separate and solitary confinement; and the statutes that have 
been lately passed, in pursuance of these Reports, recite, that the 
punishment of solitary confinement is grievous, and provides for its 
remission to a certain extent. Nor can the judgment stand good as 

(t.) 4 Mod. 396. 
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Frances bii wife be imprisoned in the ooonty gaol of Limerick 
for nine months, and that they be pot into solitary confinement one 
week in erery six weeks ; and that Philip Henry Holland pay a fine 
of £5U0 to the Sheriff for the oee of her Majesty. There were 
many objections pointed to the manner in which the record was nisde 
up, but it will not be necessary for us to advert to them, as there is 
another objection that we consider fatal to the judgment— and that is, 
that the sentence pronoanoed was not merely a sentenee for nine 
months' imprisonment, but it was also, that the prisoners, during a oe^ 
tain portion of that time, should suffer the additional pnnishmest of 
solitary confinement. It was admitted, during the argument, that toeb 
a punishment for such an offence was not wammtiBd by the statute law 
of the land, and that, if it is to l>e defended, it must be defended ai 
legal by the oommou law. This led to a discussion as to what wss 
solitary confinement, and whether it was to be considered as a distinct 
punishment at ail, or a part of the system of prison discipline, wkick 
Oxercised a wholesome influence oror the oonduotand morals of peraoDS 
suffering confinement for the species of oflBence of wfaidi the prisonen 
have been convicted. We are of opinion, that it cannot be so inte^ 
preted — it has been introduced by a statute so recent as the 7 lb 8 (?. 4 
into the criminal laws of the country, by the name of sditary confine- 
ment or imprisonment, and distinctly specifying it as a punishment 
which might be pronounced, or inflicted on persons, for a particular dsas 
of offences, amongst which the offence of which tho prisoners bare 
been convicted is not to lie found. The sentence that has been pro- 
nounced follows precisely the words of the statute, with the exception 
of the time awarded to be spent in solitary confineoMnt; and it is 
evident that the mistake of the Court arose from a conception, thst the 
case before it was to be found amongst that dass for which solitary 
confinement was aa-arded by the statute. It is our opinion, that the 
sentence was not warranted by the common law ; it is therefore iil^galt 
and the judgment must be reversed. We are not to be nndtfSlood, as 
giving any opinion with regard to the manner in which the record has 
been made op. -* [His Lordship observed, that he was requaslsd hj 
Mr. Justice Ckampton (who was unavoidably obliged to be absent), 
to state his concurrence in the decision to which the Court had come]. 



Burton, J., concurred in the opinion of the Court. 



Perhin, J. 

Having. been the Judge who pronounced the sentence in this case 
which has been reversed, and in the reversal of which I perfectly concur, 
I think it necessary to make a few observations on the case, in addition 
to those which have fallen from the Lord Chief J ustice. I am clearly 
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of opinion thai Ihe Court cannot inflict any new or nnosoal pnniahmenty 1840. 
and that toch a proceeding would be against principle and the Bill ai ^"^"V*^ 
Righti — and that too» whether the punishment is new or nnnsnal Holland 
altogether^ or new and onnaual as applied to the particular offence. 
The Conrt is boond to award a punishment appropriate to the ofi«noe ; 
hot that must be the usual or ordinary punishment, as directed by statute 
or by the common lawi indicated by usage or practice* I fully concur 
in the observationa which have been made in the course of the argument, 
ss to the propriety of a Judge always abiding by precedents, and not 
introducing norel punishments. The amonnt or quantity is left to the 
discretion, oi^ more properly speaking, the judgment of the Court— that 
discretion, howerer, is not an arbitrary discretion, but one to bd 
goremed and guided by the coomion law of the land, and by precedent 
or warranted by statute, with regard to the degrees of guilt, and ciiv 
oumstancee of aggravation. Solitary confinement is not a punishment 
known to or recognised by the common law, but has been introduced by 
statute as an additional punishment in aggravation of imprisonment, and 
is a more severe form of punishment than mere incarceration ; and I do 
not concur with the observations of the AUom^Oeneralf that it can 
be considered aa a separate confinement — it is not so— in my view, it is 
a very different thingw It wais first introduced by 1 (?. 4y c 57, as a 
substitute for whipping in the case of females ; and it has, since then, 
been applied to various other cases, but the application is ezpresaly 
confined within certain fixed limits, not to be exceeded ; and this is a 
fiur inference from the fact, that the legislature have declared, that it is 
only to be applied in fixed quantities, so that no Judge can award it 
for fire auocesaive weeks, or for a period exceeding' in the whole 
three months; and in fact, it is only in particular instances that the 
Judge is authorised to award it at alL But still, I cannot coincide with 
the observations of the learned counsel for the prisoners, that the 
sentence was either cruel or unusual, inasmuch as it is recognised by 
several acts of parliament, and applied in many instances of the same 
character, or, at all events, nearly akin to that offence of which the 
prisoners have in diis case been convicted. Such an ai^nment is not to 
be listened to-*it is a legal and constitutional, and not a cruel and un- 
usual punishment; and not only that, but it is a most wholesome 
secondary punishment, when applied at short intervals ; and more 
especially, when it is awarded to persons of education, it cannot be 
considered as entitled to the character given of it. Nor, looking to 
the facta of this case, is the sentence at all a severe one. I did jiot 
award it under a notion that the punishment was one recognised by 
the common law, or that I had any iltithority for pronouncing it except 
by statute, and under the supposition that the 10 &. 4, directed that 
particular mode of punishment for nudicious assaults, or for inflicting 
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grievoofl bodily harm ; and I was led into that •rroneoaa opinion hj 
having consulted a wrong index to the statutesy instead of applying to 
the section itself in the body of the act, as I ooght to hare done* or 
probably by a reliance on what was still more fallacious, my own 
memory. The statute of the 10 &• 4, does not warrant solitary oon* 
finement, and that of VicLf which amended certain sections of that 
statute, does not alter it in thb respect The common law, under which 
the third count was framed, does not permit the punishment, and there 
is no case where it has been applied to other misdemeanors ; at all 
events, authorities for such a principle are not to be followed or extended. 
The question then is, does any other statute enjoin it as a punishment 
for this offeni^e ? The 1 &. 4, permits it to be substitoted in lieo of 
whipping, but only in the case of females ; and it expressly provides 
that it shall not be extended to males— whether, therefore, it could 
have been applied with respect to one of these prisoners is a question, 
bnt it certainly could not with respect to the other* The punishment, 
therefore, could not be adopted under the 1 {7. 4 ; and I am <:learly of 
opinion, on the entire of the case, that solitary confinement ought not 
to have been awarded, when not expressly authorised by statute, and 
that, therefore, the judgment is erroneous ; — at the same time I may 
observe, that the case cited from WiUons Reports cannot be strained to 
sustain the proposition that has been contended for by the Crown, nor 
could it be taken to the extent there laid down. If the punishment 
is illegal the judgment is not awarded by law, and the only means of 
correcting it is by a writ of error ; and if it is found to have exceeded 
in any particular the limits prescribed by law, it is bad on the whole ; 
and The King v. Bourne^ and a succession of authorities have decided 
that the Court has no power to pronounce a new judgment, bnt merely 
to reverse that which is erroneous But fur ihe two cases of The Kiaff 
T. Bourne^ and The King v. Eilis, I should be strongly inclined to 
take the view that was taken by Mr. Justice Pattbhson, in the former 
case, notwithstanding the passage in 3 InsL 210; but the matter has 
been there decided, and we are bound by that decision. I am, there- 
fore, quite satisfied, that my mistake in pronouncing the judgment has 
rendered the whole nugatory, and the Court are consequently bound 
to reverse it, and to order that the prisoners be discharged 
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SPECIAL AGREEMBNT-^DECLARATION— SPECIAL 

DBMURRBR-^UNCERTAINTY. 

CrMMiNS and Neitbbrry v. Kkknt. 

^HB declaration in tbis ease tCatedi *< For that whereas hei^etofore, ftc», Where an 

^ the plaintift and the defendant bad heen engaged as partners in ^ted™in The 

** ronning certain coaches between the towns of Armagh and Belfiut, declaration, 

'^and the towns of Portadown and Dnngannon. And whereas the <^ said plain- 

''coach which was so employed ronning between the said towns of u^^^eL^ 

<< Armagh and Belfast, doring the aforesaid period, belonged to the '< ant did 

<* said plaintiffs, but was horsed as to that part of the said line, between « thenuelTes 

<' Belfast and Lurgan, by the said plaintiffs, and as to the part of the u^° ^oj^^ff^ 

'' said line between Lnrgan and Armagh, by the said defendant; and <*thej would 

'^ the coach which was so employed in mnning during the aforesaid u^eir estab- 

'< period between the said towns of Portadown and Dnngannon, '' lishment for 

one Tear 

^belonged to and was horsed by the said defendant, to wit, at Lnr- « from the 

**gan aforesaid. And whereas during the aforesaid period it had ![^?f* » "v *"* 

** been arranged, that the said plaintiffs should receive out of, and on assigned were, 

''account of the aforesaid establishment, the one full half of all shares !!^^^(^ ^ 

*'paid for carriage along the whole extent of each of the said lines, that " not and 

'Ms to say, the one fall half of all the fares paid for carriage between «]^ntinue the 

<* Belfast and Armagh, or between Belfast and Dnngannon, the said ^'aforesaid 

" plaintifls paying one half the expenses of coachmen and guards along « menta, nor 

^the said line, and should also receive the whole of all the fares paid 11^^^^^^ 

*' for carriage between Belfast and Lurgan, or along any part of the line " plaintifb in 

*^ between the said two last mentioned towns ; and that the said defend- « ^^ J^^ ^. 

*' ant should receive out of, and on acconnt of the aforesaid establish- \\ tabliahmenta 

'* for the said 

*' ments, the remaining full half of all fares paid for carriage along the « period of one 

" whole extent of each of these lines, he paying the remaining half of fv^f Se decla- 

^'the expenses of coachmen and guards along the said line, and should ration was 

*' also receive the whole of all the fares paid for carriage between demnrrerfor 

"Lurgan and Armagh, or Lurgan and Dnngannon, or along any part uncertainty. 
" of the said coaches* lines between the said three last mentioned towns. 
*' And whereas, afterwards, to wit, on 13th of February 1839, at 
*' Lurgan aforesaid, by an agreement then and there made between the 
"plaintiffs and the defendant, the said plaintiffs and the defendant did 
« agree, that from and after the 1st day of February then instant, they, 
*' the said plaintiffs and defendant, sliould respectively keep their said 
** several coaches, and that the defendant shotild receive one* half of all 
"fares and money received from Belfast to Armagh, and should pay a 
*' proportionate part of the expenses of guards and coaclinicn ; and it 
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^ was further agreed that the said pliuntiSli were only to reeeire a 
'' proportionate fare to Dangannon, according to Armagh prices or 
*' fares ; and the said plaintiffi and defendant did ikerefy bind tkem* 
^ selves in a penalty of £200^ tkmi they would canHntte those esUAU^' 
** ments for one year from that date ; and the said agreement being so 
*' made, afterwards, to wit, on the I3th day of Febmary, 1839, &&, 
*' in consideration that the said plairttiflfs, at the special instance and 
<* request of the said defendant, had then and there andertaken, and 
** faithfbUy promised to the said defsodant to perform all things in the 
^ said agreement oontuned on their part to be observed and performed, 
**• the said defendant ondertook, fto* and the said plainltffiit in fact, ssy 
^ that they always hare from the tinae, &c^ performed and falfilled all 
*< things therein contained on their part, &c«y yet the said defendant not 
** regarding, ftc, did not and would not perform tfare said agreemeot 
<* and undertaking on his part, but thereby craftily and subtlely de- 
^oeived the said plaintiffs in this behalf, to wit» that he, the said 
*' defendant did not^ and would noi continue the aforesaid establishments 
^for the said period t^ one year in the said agreement mentioned bat, 
'* on the contrary thereof, &c And the said defendant farther diars* 
^'garding his said agreement, would not co-operate with the said 
** plaintiffs in continuing the said establishments for the said period (^ 
*' one year, but on the contrary, the said defendant^ afterwards and 
^ before the expiration of said period of one year, to wit, jk&, disooa- 
" nued his own share of the said establishment, and then and tbers 
^ stopped and detained the coach of the said plaintiffs, and pre?eDt«d 
'* tliera from continuing their portion of the said establishments, and 
<* then and there established, and still continues to keep up a rival coacb 
'* in opposition to the said former establishment^ whereby the plaintiffii 
'< have been deprived of the profits and advantages which they might 
''and would otherwise have made by the oohttnnanoe of the said 
** establishment, and were forced to have another cooieh at great expense, 
** to wit, &C., for the conveyance of the passengers between the afbre- 
<* said towns of Lurgan and Belfast.** 

There was another count, which did not differ in any material respect 
from the foregoing. To both of these counts the defendant demurred 
speciallyi and assigned several causes of demurrer. 



Mr. Molyneuxj in support of the demurrer. — The first objection that 
we make is, that the agreement mentioned in the declarataim being 
bet>veen the plaintiffs and the defendant as partners, and in relation to 
partnership transactions, the Court has no jurisdiction. It is stated to 
have been made between partners, and even if not so expressly stated, it 
would be considered a partnership transaction. FromoiU v. Onp- 
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land {a). The agrtonoent also, which i» the foundation of the action, is 
oniotelligible and ambignoas — it does not state that the parties were 
bonnd to each other ; and non constai, but that they were bound to a 
stranger. Moreover, U does not appear on the face of the contract, 
how they shoold keep their seyeral coaches, or what is meant by keep- 
ing them ; nor does it appear what the nature of the establishment is 
that is to be kept np ; nor does the breach state which of the two agree- 
meats it refers to. We also object to the declaration on the ground of 
duplicity, inasmuch as the setting up of a rival coadi is a distinct cause 
of action, on which the plaintifis might recover damages. 
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Mr. Nebon and Mr. 7WA, in support of the dedaration.<— As to the 
first objection, that the action is not maintain^le by one partner against 
another in a Court of Law, the proposition is true in a certain sense* 
The pro6ts to be divided cannot be settled in a Court of Law, hot there 
is no case or principle to establish, that of two men agreeing to form a 
partnership, one cannot bring an action against the other for a breach of 
that agreement; on the contrary, it has been held, that in such a case an 
action is maintainable. Venning v. Leckie (b) ; and OwUon y. Ogle (c) ;* 2 
SattmLan Plead. Sf Ev. 762. In fact, if there is not a remedy in a Court 
of Law, there can be none in a Court of Equity, as such a Court could not 
enforce a continuance of the agreement, or award damages for the breach. 
As to the next objection, that the agreement is unintelligible, and 
that it does not appear to whom the parties were bound, the agreement, 
or rather the contract, is perfectly intelligible, though perhaps not, 
strictly speaking, technical ; and we shew distinctly what part each of 
the parties were bound to perform, while the penalty is in the nature of 
liquidated damages on one side or the other. The agreement is 
between certain parties, and to whom could it be presumed they were 
bound, except to each other ? As to the next objection, your Lord* 
ships are perfectly aware of the meaning of the terms " keeping an 
establishment,** and the nature of the establishment to be kept up is 
manifest on the face of the declaration. Nor can the objection for 
uncertainty in the breach and duplicity be sustained ; for the promises 
are not referred to the agreement — at all events, they must be referred 
to the last agreement— -and the setting np of a rival coach is mere sur- 
plusage, and alleged for the purpose of aggravation of damages. 

Mr. MolgneuXf in reply.— It would be impossible for the jury to give 

(a) 2 BiB(j. iro. («) 13 East, J. 

(e) 13 East, 638. 

* fide the etMtotGagt t. Leekie, 8 Stark. 107, which seems more in point than any of 

of those cited above. 
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damages without entering into the partnership accoants, as there is an 
express allusion to the division of fares, and the pay men t of guards and 
coachmen by the defendant, which is to be a deduction from the profits. 
The case of Green v. Beasley(a) folly establishes the principle for 
which I am contending.— [Pbrrin, J. You must reverse the proposition 
in that case of Green v. Beagley^ and if it holds good, it would be an 
authority for you. — Crampton, J. If it required a previous account to 
be gone into, in order to measure the damages, your argument would 
be good.] — ^The construction of the contract, though not the exact 
words, is, that the guards and coachmen were to be paid out of the profits ; 
and if there happened to be no profits, they would have to divide the 
loss. With respect to the other grounds of objection, there is nothing 
on the face of the declaration, to shew, that the agreement was between 
the plain tifis on the one hand and the defendant on the other, insomoch, 
that if it had been an agreement between the parties severally, it could 
not have been stated dififerently. As for the objection on the score of 
duplicity, it cannot be got rid of on the ground, that the setting up of a 
rival coach can be rejected as surplusage-— the objection being not for 
duplicity in the breach, but for a joinder of two distinct causes of action 
in the same declaration. 



The Chief Jcstice {after having stated the first count, and the 
alleg^ breach, which did not differ materially from the secondi as 
regarded the objections to it). 

This demurrer must be held good, on the ground of uncertainty in 
the agreement, as set forth in the declaration ; and because that the 
breaches assigned are vague and uncertain. The substance of the breach 
is, that the defendant did not, and would not, continue the aforesaid 
establishment, and that he would not co-operate with the plaintiflfs in con- 
oontinuing the said establishments, in the said agreement mentioned, 
for the said period of one year. The only stipulation in the agree* 
ment was, that the plaintiffs and the defendant bound themselves 
in the penalty of £200 to continue these establishments for one year; 
but whether this was intended to be binding, as between the three 
parties on each other severally, or on one of the parties, with respect 
to the other two, or whether they were all three bound to a fourth per- 
son, does not appear. There is only one penalty mentioned, and 
whether the defendant has become liable to pay that to the plaintiffs, 
on the breaches assigned, is not apparent from any thing on the face of 
the declaration. We cannot intend any thing for the pleader; and if 
that engagement is binding on the plaintiffs severally, this breach is 
wrongly pleaded. We therefore allow the demurrer on this ground, 
without saying any thing of the other causes of demurrer that have been 

assigned and argued. 

Allow the demnrren. 

(a) 2 Bing. N. C. 108. 
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Friday y June 12M. 

DEMURRER- ACTION OF COVENANT- SURRENDER AND 
ACCEPTANCE—REPLICATION— DUPLICITY. 

PuRDON 9. Dickson. 

This was an action on a covenant contained in a lease made by the In an acUon of 

plaintiff to the defendant— the demise was for three lives, with the rent^ike °the 

usual covenant for the payment of the rent. The declaration set out defendant 

the lease and covenant, and alleged, as a breach, that ^' after the making render of ^e' 

* of the said Jndentnre, and during the said term thereby granted, premues, and 

'' to wit on, &C., a large sum of money, to wit, £68 of the rent afore- tiff accepted 

''said, became and was due, and still is in arrear and unpaid to the ^^ich'tbe^ 

*< said plaintiff, contrary to the tenor and effect, the true intent and plaintiff re- • 

** meaning of the said indenture, &c" To this declaration seven pleas defendant did 

were put in, and to the six last of them replications were filed by the ***'' surrender 

plaintiff. The defendant demurred to these replications ; but as the (the plaintiff) 

questions to be argued arose on the replications to the second and fifth ^^ 'L^^^fjto 

pleas, it wiU not be necessary to set out the others. which the 

The second plea was. Actio non — " because that after the making of murred for 

^^ the said indenture, and before any part of the said rent became due daplicity. 

, ... Held, that the 

" and payable to the said plaintiff, to wit on^ &c., she, the said defend- surrender and 

" ant, by a certain deed, then and there duly signed by her, and sealed con«titute*bnt 

*' u'ith her seal, and which said deed having been lost by time and one entire 

''accident, the said defendant cannot produce the same to the Court fence and that 

^ here, did surrender to the plaintiff the term then to come and unex- therefore the 

, , , rephcation is 

'' plred of and in the said demised premises^ with the appurtenances^ good. 

" and all right, title and interest in and to the same ; which said surren- 

*' der, he, the said plaintiff, did then and there accept, and this she, 

** the said defendant is ready to verify, &c. 

The fifth plea was, AeUo turn — ** becaase that after the making of the 

'* said indenture, &Cy it was agreed by and between the said plaintiff 

''and the said defendant, that the said defendant should quit and 

'* deliver up to the said plaintiff, and that the said plaintiff should take 

" possession of the said demised premises with the appurtenances, and 

" that in consideration thereof the said defendant should be discharged 

'^ from all liability to pay any further rent, which would otherwise 

'' become due in respect to the said premises, after the said 29th of 

" September 1837. And the said defendant saith, that in pursuance 

'' of the said agreement, she did afterwards, to wit on, &c, quit and 

'* deliver up the possession of the said demised premises to the said 

" plaintiff, and the said plaintiff did then and there accept such pos- 

** session thereof, in pursuance uf the terms of the said agreement and 
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** in discharge of the liability of the said defendant to pay any farther 
" rent for the said premises ; and the said defendant, on the day and 
** year aforeiaid, aoeordingly, entered into and npon the said raessoagey 
*^ and hath thenceforth hitherto remained in the possession thereof; and 
*< the said tenancy, and defendant's interest in the said demised premises 
'' was thereby then and there determined and pat an end to ; and this 
** she is ready to yerify, &c.'* 

To these pleas the follomng replications were pnt Hi : 

<* And the said plaintiff, as to the said plea of her the said defendant 
** by her secondly abore pleaded, saiih, ftc., becanse that the said defend* 
^ ant did not by any deed whatsoever gurrender to the said pkinliff all 
^ the term then to come and unexpired of and in, &c., nor did tho said 
** plaintiff aeoepi the said snrrender in manner and form as the said 
^ defendant hath also in her said second plea mentioned, he* ; and this 
** the plaintiff prays may be inquired of by the coantry." 

** And the said plaintiff, as to the plea by the <lefendant fifthly above 
** pleaded, saith, ftc, because she, the said defendant, did not In par* 
'* suance of the said agreement in the said last plea mentioned, qoit 
** and deliter up the possession of the said demised promises to the said 
^ plaintiff— nor did the said plaintiff then and there accept saoh poe- 
^ session thereof, in pursuance of the terms of the said agreement, and 
'' discharge of the liability of the said defendant ; nor did the said 
^ plaintiff then and there enter npon the said demised premises, in 
^ manner and form as in the said fifth plea mentioned ; and this the 
'* said plaintiff prays may be inquired of by the country." 

To these replications the defendant demarred, and assigned as cause 
for demurrer, that they were double, in haTing put several and distinct 
matters in issue. 



Mr. Napier^ in support of the demurrer.— These replications are 
dearly double, inasmuch as in the replication to the second plea two 
distinct matters are averred — first, an act by one party, via^ a surrender 
by deed by the defendant ; and second, an act by the other party, via^ 
an acceptance of that surrender. In the Year Booky 5 A 7, p. 7; ca. 14, 
there is a case of an action of debt on a bond conditioned for the per- 
formance of an award ; to which the defendant pleaded, that no ooch 
award had been made, nor deiioered to the party ; and a demurrer to that 
plea was held good, on the ground, that the award was one thing, and 
the delivery another. In this case no snrrender would have been an 
answer to the plea, and so would no acceptance. Thus in Stepk, oa 
Plead. S08, 2d ed., the case is pot, of the delivery, and acceptance of a 
pipe of wine in satisfiictioa being pleaded, and lays it down, that the 
plaintiff cannot reply, that it was neither delivered, nor accepted in 
satisfiMtion-r-for this would be double. And Wkite v. Reeees (a) h 



(a) 2 B. Uoore , 23. 
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ftnother instance of such a replication liaying been lield Imd for dopUcity. 
The general rale, therefore, it dear, that the issue most be knit on a 
tingle point ; and to this role there can onlj lie two OKoeptions— first, 
where the negation of each iBTolres necessarily the negation of the 
other; and, secondly^ where die natter traveried amounts to an 
excuse only for the non-perfomumce of an obligation or duty, other* 
wise binding; Hawkskaw v. Bawiings (a) is an lllnstration of the 
first of these, and a similar principle is laid down by Tindal, C. J^ in 
WM ▼• Weatkerby (b). But our case cannot be brought under either 
of these twobeads.-— [Pbbrin, J. Can there be a surrender without an 
acceptance ? j —The surrender divests tbe estate out of tlie surrenderor, 
and vests it in tbe surrenderee, ** before notice or agreement thereto;*' 
Terms, de la ley. Surrender. Tbe surrender and the acceptance are 
distinct matters, and either of them may be trarersed. It is a strong 
point in our favor, that all the precedents of replications that are to be 
found in the books, traverse the surrender alone, tide Thurd^ v.* 
Plant (e) ; none of them take in more tiian one of tbe averments, and 
in 2 Smmd. 805, h, n. 13, it is stated, that wiiere a aurrender of a leasa 
for years is pleaded, and that it was agreed to by the lessor, it is 
not necessary to tay that he entered. In Pitxk, not breu. Barre. 
pL 262, we are furnithed with a forther tett of the materiality of the 
acceptance : for if it be a mere infer«^noe it coald not be traversed ; and 
yet in the case there mentioned, where it was pleaded that the defend- 
ant surrendered, and the plain ti£F accepted, itsue was taken on the ac- 
ceptance. — [Crampton, J. In that case it was not stated that it was 
a surrender by deed.] — It is true, that in the notable case of Thompson 
V. Leach (</), it was held, that by tbe execution of a deed the estate 
vetted at once ; and it mutt be admitted, that an issue on a deed of sur- 
render would try the question of implied assent ; but it is different 
where an action is brought in express disaffirmance of tbe acceptance ; 
Com. Dig. Surrender, N. Year Book, 9 Edw. 3, HO. T. ca. 16. What- 
ever is traversable, and not traversed, is admitted ; Hudion v. Jones (e) ; 
therefore, an issue on the surrender by deed by the defendant, would 
not involve the acceptance by the plaintiff^, for the implied attent b re- 
butted by the action brought We are to prove two things on the 
fsce of the pleadings. — [Perrin, J. Two things, both of which are 
necessary for one defence.]— Not for one defence, but for a surrender. 
Tbe real test is, that they could have traversed the surrender only, and 
we would not be bound to prove the acceptance in such a case. The 
analogy of livery implied in a feoffment is not sound, because livery is 
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(a) 1 Str. M. 

(r) ] Saund. 236, c. 



(«) 1 Scott, 477. 
(J) 3 Mod. 206. 



(e) 1 Salk. 91. 
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the act of the grantor, and it is necessary to complete the grant Both 
the surrender and acceptance are substantial things, and essential to 
our case, but we are not to be put to the proof of them ; otherwisie, as 
in the case of the pipe of wine^ we should be obliged to prove both the 
delivery and the acceptance. The object of pleading is to bring the 
matter to a single issue ; Bardotw v. Seiby(a). As to the second excep- 
tion, the subject has been much discussed of late in the English Coortt 
since the New Rules* by which the plea de injurid is permitted in a«- 
nunpsit; and there it has been held, that if the plea is in discharge you 
cannot reply de injurid^ but if it is in excuse of a legal liability, you cao ; 
Isaac V. Farran (b), and Parker v. Riiey (c). But in our case the 
matter cannot be in excuse, the action having been discharged by the 
surrender, as by it the covenants in the lease were avoided ; Duekett of 
Chandoe v. Broumlow (d). As to the replication to the fifth plea, we 
admit, that it would have been held bad, if a special demurrer had been 
taken to it, inasmuch as it did not state that the surrender was by deed ; 
but that objection cannot be now sustained, as it has been decided in the 
case of Tilsan v. Warwick Gas-lighi Company (e), that the omission 
to set out a deed, even in the case of a deed being absolutely neoestary, 
was a mere matter of form, and therefore, ground for special demorrer 
only. On this authority, therefore, it must be intended, that the agree- 
ment was by deed, and then it will operate as a release or dischai]ge 
of liability — not an admission of liability, and excusing the noo-per- 
formance. 



Mr. Collins, Q. C, and Mr. Freeman^ in support of the replieatioDS.— > 
These demurrers cannot be sustained on any precedent or principle that 
can be found, either in the older or more recent authorities. The 
general principles of double pleading are laid down in Stqfh, on PUacL 
272 ; and it is a well established rule of law, that no matters, however 
multifarious, will render a pleading double, if they form in their com- 
bination one distinct proposition ; Bac, Ab. Pleader^ K. 2, and Robinson 
V. Raley (f)^ which case goes as far as any counsel on our side could ex- 
pect. The single point of defence is that the lease had terminated, andMr. 
Napier has argued that the acceptance is necessary and material to the 
surrender; but we have him in this dilemma — the acceptance is either 
material or immaterial ; if material, it is a necessary part of the single 
proposition, the termination of the lease, and we had a right to traverse 
it ; if immaterial, it is mere surplusage, and cannot make the pleading 
double; Steph. on Plead. 421. That an acceptance is not essential to 



{a) 3 B. & Ad. 12. 
{v) 3 M. & W. 230. 
(0 4 B. & C. 962. 



(6jlM.& W.68. 
id) 2 Ridg. P. C. 406. 
(f) 2 Burr. 316. 
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a 8iirrender» has been decided in tlie important case of Thompson v. 
Leach (a), and if not essential it is mere surplusage ; also, the defini- 
tion of surrender in Co, LitL S37, by shews that a surrender could not 
be made except by agreement ; and as a surrender of corporeal heredi- 
taments might have been made by paroly previous to the statute of 
fraodsy it must then have been made by mutual agreement, and so it is 
laid down in Saunders* Note* This case is analogous to the plea of 
** ne ungues executor" and the replication, that he was executor, and 
administered ; East EnL 322, 1 Went. 200. We have merely taken issue 
on two facts which amount to the one defence, and Lord Mansfield laid 
it down in Robinson v. Raley^ that it is not necessary that the single 
point of defence should be a single fact. In the case also of O'Brien 
▼. Saxon (6), the three distinct facts of an act of bankruptcy, the trading, 
and the petitioning creditor*s debt, were held to constitute but one entire 
proposition, and it was decided that the replication was good. In the case 
of Selby V. Bardons (c), the plea de injurid, &c., putting several facts 
in issue, was held good, and the same case was revived in Webb v. 
Weatherby (d). In the case of Grinnam v. Legge (e), Mr. Justice Baily 
remarks, that ** where there is an express contract between the parties 
*' none can be implied ;*' therefore, though we have not demurred to the 
fifth plea, as we might have done, the defendant has no right to imply that 
the surrender was by deed, as a special agreement is there stated. 
Moreover, the substance of the plea is matter of excuse, as the party 
in it excuses herself for not performing her covenant. 
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Mr. Cooper, Q. C, in reply. — The fiflth plea is the most material of 
the pleas in this case, and the defendant was bound to plead all the facts 
mentioned therein, but the denial of any of them would have been 
sufficient for the plaintiff; for instance, if he had proved that the defend- 
ant did not quit and deliver up the premises as stated, there would 
h&ve been an end of the plea, and so of the others. Suppose she had 
quitted, and he did not enter; she is still liable for the rent. It has been 
ai^aed, that a surrender ex vi termini implies an acceptance, and the 
case of Thompson v. Leach has been rested on, as the foundation of 
that position ; but in that case Baron Ventris was driven to say, that 
the surrender was for the benefit of the surrenderee, and on that account 
it was, that the law would imply an assent on his part ; the whole of 
the argument was built upon that proposition. But in this case, can it 
be said, that it is for the benefit of the p]ainti£F to get rid of a good 
lease? Holt states in the note of his judgment in Thompson v. Leach 



00 3 Mod. 296. 
(c) 3 B. & Ad. 9. 



(6) 2 B. & C. 908. 

(rf) 1 Bing. N. C. 602. 
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(as giren in Shower^ $ Bepori$)f ''thai a rarrender ia a partionlar tort of 
conreyance, and an agreement it neoetaary to perfect it.** The first 
dedtion in Thompmm r. Leach waa toond* and tnpported by all the 
Judgety except Ventrit (who argoed the erne), and waa reverted by the 
Lords againtt their opinion ; to that it it open to moch doobt whether 
the firtt opinion of the Judgea it not the better law. When an action 
b brought in ditaffirmance of the torrender, the letaee onght to shew 
that the letter atsented to it, bat the omission is aided by rerdict. In 
SobinsoM r. i&i&y (as appears by the note on the case in BuUer*i Nui 
PriuM)f the plea claimed a general right of common, and all the heU 
stated in the replication were necessaiy to shew that the ca^e were 
commonable catde, and for that pnrpose any one of them separately 
wonld not hare been sufficient, and this general form of plea rendered 
|dl those arerments necessary. At all events. Lord Tenterden's opinion, 
as stated in SMjf r. Bardotu (o), comes in collison with that of Lord 
Mansfidd in BMn$on r. Raky, and I rely on the opinion of the former, 
as being the best pleader of the two. 



Burton J. 

The objections taken to the replications, which hare been demarred 
to in this case, are for duplicity ; and it has been conceded, that the 
qneation to be decided by the Conrt arises on the replications to the 
second and fifth pleas — ^the latter of which differs from the others, in 
that it does not aver that the surrender was made by deed. The other 
pleas and replications, therefore, it is not necessary to mention. The 
replication to the second plea traverses both the surrender of the pre- 
mises by the tenant, and the acceptance of that surrender by the land- 
lord, and to does the fifth ; and the tame objection hat been made to 
both, vis., that they are doable ; the defendant contending, chat the 
plaintiff thould have taken ittoe on one only of the avermentt, and tho 
plaintiff, on the other hand, contending, that both of the fiusts stated in thj 
replication, though apparently distinct, converge to the one point, rnaldog 
the defence amount to this, that tliere had been no valid surrender of the 
premises, and that the defendant was bound to prove his whole defence— 
not only the surrender on his part, but the acceptance on the part of tho 
other- and that, therefore, the replication was right in taking ittoe on 
the entire defence that had been set up. It is true, as a general position, 
that the mles of pleading require that issue should be taken on one 
point, and that the rejAication should consist of a single proposition ; 
but to the latter part of this proposition there is an admitted exception, 
and that it, where the plea consists of matter in excuse, aod tlie 

{a) 3 B. & Ad. 17. 

, I 
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leading doctrine on the subject is thus laid down in one of the regnlations 
in Crogates Case (a), '* The general plea de injurid sttd proprid, &c, 
**h properly, when the defendant's plea doth consist merely upon matters 
** of excuse, and of no matter of interest whatsoever.*' Bat in snch 
cases the defence is still limited to a single point, though, as Lord 
Mansfield observed in Robinson v. Raky^ << it is not necessary that this 
^ single point should consist only of a single fact.*' The cases, more* 
over, of O'Btien v. Saxfon (6), and Seilfy v. Bardons (c), are exem- 
plifications of this doctrine. The most frequent occurrence of such 
replications de injurid is in cases of trespass, but in the latter case 
of Selbff T. Bardons it has been held, that it is applicable to the 
action of replevin. There is nothing, therefore, to prevent the ap- 
plication of this principle to the case in question : that case is not, 
however, the case of a replication in the general form, which is 
commonly known by the appellation of the replication de injurid^ and 
which is entitled a general plea, as it is in the nature of the general issue : 
this is not exactly such a case as that ; nor is it to be governed by the 
same rule ; but it is a case on which traverse is to be taken to one 
matter of defence only, and the single question before the Court is, 
whether the replication is the traverse of one entire matter of defence, 
or otherwise? IVith respect to this, if it were an action of covenant 
brought in disaffirmance of the surrender, it ought to be shewn in the 
replication that the lessee surrendered, and that the lessor assented to 
the surrender, Com. Dig* Surrender^ N. ; and the principle on which 
this can be done is established not only by Lord Mansfield in the case 
of Robinson y. Raleg, but in many subsequent cases. It hag been con- 
tended, that there could not be a complete surrender without an accept- 
ance or assent ; and that, consequently, the averment of such is a 
necessary part of the defence ; and that, therefore, the traverse of both 
the covenants, vis., of the surrender, and of the acceptance of that 
surrender, is but the traverse of one only matter of defence, and not 
open to the objection of duplicity; and this position seems to be 
well founded on the authority of WM v. Weatherby {d). That case, if it 
were necessary to report to it, confirms this doctrine, both on principle 
and by an analogy perfectly exact, inasmuch as the defence there was^ 
that there had been a payment and an acceptance of the money, both 
of which were held to constitute but one matter of defence. I confess 
that the case of payment and acceptance appears to me to be precisely 
analogous to that of a surrender and an assent, and as the objection in 
the former case was overruled, so must it be held in this ease to be un- 
tenable. The traverse is a traverse of the entire defence, and if there 



1840. 



PUHDON 

r. 

DICKSON. 



in) 8 Co. 133. 
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(6) 8 B. & C. 908. and 3Tyrw. 430. 
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were no otber cases to be foond in which the same principle wis 
established, I shoold be perfectly satisfied to rest on that case; but it is 
also established, not merely by the decision in RMmom ▼. Bal^, but 
by the language of Lord Mansfield in his judgment on thatcasei wbers 
he lays it down, that if there are more facts than one necessary to one 
defence they may be pleaded. Moreover, the defence here is matter of 
excuse^ and seems, therefore, quite conformable with precedent, as far ss 
it is necessary for us to resort to the principle admitted in the esse of 
the plea de injurid* A question was nused whether the plaintiff's acoep- 
tance of the surrender was material or immaterial to its validity :— 
it is unnecessary for us to say any thing on that subject here— bot the 
point was well put by Mr. Freemath that if the averment were materisi, 
it was a necessary part of the defence, and they had a right to traverse 
it, according to authority ; but if, on the other hand, it were inunaterial, 
the traverse of it was mere surplusage, and the issue cannot be pre- 
judiced by it ; and besides that, the immateriality was not assigned ss s 
cause of special demurrer. 



PkrriNi 3. 

I think the principle lud down in RMntoH t. JZo&y is suflctent to 
rule this case ; and I prefer relying on it, rather than on Crop's 
CasBt as well because it is a later and more Astinct authority, ss 
because we thereby avoid embarrassing ourselves with the principles of 
the plea d$ mfurid. The authority of RMnwn v. JRak^ has been 
assailed and questioned by the Counsel who argued in support of tbe 
demurrer, but it cannot be shaken:— «it was the judgment of the foil 
Court, and has always been recognised as established law. There wss 
also a distinction attempted to be taken between that casjs and the one 
now before us, on the assumption, that the plea there was a genersl 
plea of a right of common, and that it was, therefore, necessary to 
shew, that the cattle were commonable cattle, which was not alleged in 
the plea ; but a plea shewing the species of cattle must have been set op, 
or no such traverse as was taken in that ease would have been taken. 
Moreover, the report of the same ease, in Builer*s Nin Priutj shews 
that there must have been an averment in the plea of the species of 
cattle. The principle, as ruled by Lord Mansfield, waa acknowledged 
by Mr. Justice Patteson and Mr. Justice Parke, in the case of Sriiy v. 
Bardons ; and they considered themselves bound by it ; and also in the 
cases of GBrim v. Saxon, and Bardons v. Selby, which was decided is 
the Elxcheqner Chambei\ But it may be said these were actioas in 
iorif and that there is a distinction between cases of contract and of iorl 
in this respect. There is, however, no foundation for any snch distine- 
tion ; for all of these cases were argned on the general grounds, whether 
many facts constituting but one entire proposition, may not be traverMdi 
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Moreoreri the case of Brogden r. Marrioii(a) was an action otassump' 
titf as also were the cases of fVM ▼. WeaiAerbff and Isaac v. Perrar. 
Therefore^ it equally applies to actions of contract as tort. It was 
also sooght to shake the authority of nompson y. Leach; bnt on that 
point it is not necessary to make any other remark, than that it is a case 
too well established to be now qnestionedy and that any attempt to do 
so most be as Tain, as it is rash. 



1840. 



PffRDON 

V, 
DICKSOK. 



Burton, J., stated, that the Lord Chief Jdsticb and Mr. Justice 
Crampton, who were ooayoidably absent, concurred in the judgment 
of the Court. 

Let the demurrers be overruled* 

(a) 2 Bing. N. C. 476. 



Monday, June 15//i. 
PRACTICE—LIBEL—VEN UE* 



Hall v. M'Kernan. 

Mr. MonaUan, Q. C, applied to the Court, on the part of the defend- 
ant, to change the venne from the county Leitrim to the county Gal way. 
The action had been brought for alleged defamation, and the defendant 
swore, that the plaintiff is a surveyor of the county of Leitrim, and, 
consequently, has much influence with the persons on the record panel, 
who are generally road contractors, and obliged to submit their work 
to the plaintiff, and procure his approval of the manner in which it has 
been done, before they receive payment for it. It was further stated^ 
that those not already road contractors expect to be so, or are the 
frienda of such as are, and, consequently, likewise subject to the plain- 
tiff 'a influence; and, that therefore, the deponent could not expect a 
fair trial in Leitrim. 



l^e venue will 
not be changed 
on the ground 
that the plain- 
tiff is a county 
surveyor, and 
is on that ac* 
count possess- 
ed of influence 
with the ju- 
rors. 



Mr. John B. Westj Q. C, opposed the motion. The affidavit was 
an additional libeL It would be a strong precedent to establish, that 
because a gentleman is a county surveyor, he is not entitled to have a 
canae, in which he is a party, tried by a jury in tliat county. 



k — They might as well say, that the venne ought to be 
clianged in the cases of a stipendiary magistrate, a physician, or even an 
influential attorney, being plaintiffs. We must, therefore, 



Refuse the motion, with costs. 



360 CASES IN THE QUEEN'S BENCH. 

PRACTICE— EJECTMENT FOR NON-PAYMENT OF RENT-LIBERTY 

TO AMEND AFTER DEFENCE TAKEN. 

Lessee Russell t. Tuthill.* 

The declara- MOTION for liberty to amend the declaration in ejectment for non-jmy- 

tion, defence, ment of rent. — ^The lease sought to be evicted, was a lease of certain 

ceedini^s in an premises in the city of Limerick, made in 1810, for three lives with a 

ejectment for ^^ygn^^nj fof perpetual renewal. Hughes Rnssell, one of the lesson 

non-pavment " r r o ^ 

of rent, per- of the plaintiff, was named as a trustee in the will of the original lessor, 

amended^by^ and the Other co-lessors of the plaintiff were his devisees. 

striking out the Defence was taken by TuthiJI, who was heir-at-law of Jeremiah 

"hr^le^'ssora^ of TuthiU the lossco in the lease of 1810, and also by Francis Philip 

the plaintiff Rriggell, who was in the actual possession of the premises at the time 

upon tiieterm8 -••»-> » 

of living Becu- of the serving of the ejectment, and had been so for many yean before. 
fendant^H^r ^ The causo being at issue, the defendants were called on by notice for a 
C4)st^. consent that Hughes Russell, who took no estate under the will, might, 

notwithstanding that he appeared as a party on the record, be examined 
as a witness for the other lessors of the plaintiff, and security for costs 
was offered to the defendant. This proposition was refused by Francis 
P. Russell, and an application was now made to the Court for liberty 
to amend the declaration by striking out the name of finghes Rosselli 
he having no estate or interest in the premises, and his testimony being 
necessary to enable the co-lessors to recover. Security for costs was 
offered by the notice. The application was grounded on an affidavit 
stating the foregoing facts. 

The motion was made by Mr. Benndt, Q. C. (with whom was 
Mr. OLeary)y for the lessors of the plaintiff. 

Mr. Fiixgihbon appeared and opposed the motion on behalf of Fran- 
cis P. Russell, one of the defendants. 
Burton J. 

This is a very proper case for making the amendment sought by 
the notice. — It can do the defendants no injury. — No doubt, their security 
for costs would be diminished by striking out any of the lessors of the 
plaintiff, but the notice offers sufficient security for costs. And in this 
Court such an application is almost of course, even in an ejectment for 
non-payment of rent. 
Crampton J. concurred. 

CocRT. — Let the lessors of the plaintiff have liberty to amend the 
declaration, defence, and other proceedings had in this cause, by striking 
out the name <»f Hughes Russell, wherever it may occur in same, npon 
the terms of the lessors of the plaintiff forthwith giving security to the 
defendants for costs in the cause. 

f^o costs of the motion to either party. 

* Ihts case was decided in Trioity Term 1839, but was accidentally omitted in its 
proper place. 
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EXCHEQUER OF PLEAS. 

Mandayt January 27th» 

PRACTICE— JUDGMENT AS IN CASE OF A NON SUIT- 
SUFFICIENCY OF CAUSE AGAINST. 

TCTHILL 9. BrIDOEMAN. 



rac- 



Mr. Keller moved for liberty to enter up judgment as m case of a By the pra 

_ , . 1 . . ^t m ^ice of this 

non-SQity the cause having been at issue more than three Terms. court a per- 

On the day upon which notice of this motion ^as served, the plaintiff ^°!S!v^ ^' 

famished a peremptory undertaking to go to trial at the next Limerick to trial at the 

Assises, but made no offer to pay the coste then incurred— [Pennb- or^aM^^^is 

FATHER, B. The i^intiff ouffht to have offered to pay the ooats iMuired oonMidered as 

** just cause" 

up to the time of furnishing the undertaking to go to trial.] — A mere against a mo- 
nndertakinir to co to trial is not of itself a sufficient answer to this appli- ^i^° J^^. J'^^S* 

o o ... 1 . . uientaamcaae 

cation. In compliance with the words of the statute (a), the plaintiff of a non-suit. 
should have shewn some ''just cause'* why he had not proceeded to trial 
according to the course of the Court* 

The undertaking to try the cause is only the ** reasonable terms" 
which the Court will impose on a plaintiff, but the statute requires that 
he should also assign some ''just cause" for his delay. Such is the view 
of the statute taken by the Court of Queen's Bench in this country, in 
the recent ease of Oilman v. Connor {p\ in conformity with the English 
decisions. In NiehoUs v. CoUingtoood (c), it was held that the plaintiff 
must shew some excuse, and that the defendant is not obliged to accept 
merely a peremptory undertaking. The decision in Walter v. Buckie (i/), 
is to the same effect. In 2 ArchboUTs Prac. hy Chitty (e), it is 
laid down, that '* in addition to the peremptory undertaking, the plain* 
''tiff should also shew to the Court 'just cause' for his not having 
"proceeded to trial." 

Pbnnefather, B.* 

The act of parliament is not imperative; therefore what amounts to 
"just cauAe" is a matter within the discretion of the Court, — and this 

(<i) The 28 G, 3, c. 31, s. 3, Ir.; 14 G. 2, c. 17, Eng. 

{I) 1 Ir. Law Rep. 346. As to what is considered by that Court a sufficient cause 
against the application, see Anon, ante pp. 167-203 ; and — v. ff^orthimjtony ante p. 266. 

(c) 2 Dowl. Pr. C. 60. (if) 2 Chit. 244. 

(e) p. 808 ; see also 2 Tidd, p. 266, 9th ed. ; and Ellison v. Coathy 2 Price, 16. 

* 80lU9. 
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Tt7THILL 

r. 

BRIDGEMAN. 



Coort has always considered a peremptory undertaking to go to trial 
at the next Sittings or Assiies as ** jost cause" against an application for 
jadgment as in case of a noo-snit. 

I am not disposed to follow the authorities which have been referred 
tOy and see no reason to change what has hitherto been the settled 
practice of this Court. 



No rule on this motion^ on the terms of plaintiff's nndertaldog to 
go to trial at the next Assises, and to pay the costs of this 
motion within a week after the taxation of the same; and if the 
undertaking be not given, and the said costs paid within that 
time, let defendant be at liberty to enter up jadgment as io 
ease of a nonsuit.* 



• In MatUH t. HUion, 2 B. Bl. 
Rep. 119, the Court of Common 
Pleas in England held, that in all 
cases where an application was 
made, fir the firti timt^ for judg- 
ment as in case of a nonsuit, it was 
sufficient, in answer to such an 
application, to undertake peremp- 
torily to try, without alleging any 
reason for not having before tried 



the cause ; and dedared that, what- 
ever might have been the former 
practice, in falnre^ it should be 
understood, that ihtfirU vtoAon for 
judgment as in case of a nonsuit, 
was only a mode of obtaining a per- 
emptory undertaking to try. Vtdt 
2 Tidd, 768, 9th ed. ; Imp. C. R 
386, 4th ed. 



Tkurtday^ FAruary 15lA. 



SITTINGS AFTER HILARY TERM. 



Coram Wuulpe, Chief Baron. 



PRACTICE— Z>/5rJ?/iVC^5 JKR^ r0i?J?5— JURORS- 
CHALLENGE TO THE ARRAY— DEMURRER. 

Waters r. Hughes. 

Where the de- This case having been called on for trial, .eounsel for the defendant 
tT^^M^chal- ^'^^^'^ ^ challenge to the array. The challenge, which was engrossed 
lenged the ar- on parchment and signed by counsel, was in the following form^-^ And 

nel ^ because ^ °o^ ^^ ^^'' ^^7' ^ ^^ ^^ ^^ ^'^ ^^1 ^^ February, in the year of 
six days before <(oor Lord 1840, comes as well the said plaintiff as the said defendaot, 
the A'ttf/ Pri'iw ** by their respective attomies aforesaid, and the jurors of the jury em- 
sittings, ^e^^ "pannelled also come; and thereupon, the defendant challengeth the array 

nelled were '^of the said panel, because be says that six days before the said Istday 

Dot,norwa8a&y 

of them, nor any juror of the coanty of the city, &c., sammoned to serve upon the 
jury for the trial of the issue in that cause, by virtue of any writ of cenire faciat, dw 
iringatf &c. ; a demurrer taken to the challenge was overruled. 
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** of Febroaryy in the year last aforesaid, the said jarors so empannelled 
** M aforesaid, were not, nor was any of them, nor any jnror of the connty 
*^ of the city aforesaid, sommoned to serve upon the said jory for the 
** trial of the issoe in this cause, by virtue of, or in pursuance of, any 
'* writ of venire faciaSy distringas juratores, or other writ, or order in 
*Uhat behalf made, or given, according to the form of the statutable 
^^ enactments in that case made and provided. And this the said defend- 
** ant is ready to verify, wherenpon he prays judgment, and that the 
*^ said panel may be quashed." 

The plaintiff's counsel objected to the challenge for the want of a 
stamp. It was contended that being a law pleading it ought to have 
been stamped as such. 

The Court having intimated that time would be given to procure the 
necessary stamp, the following demurrer was put in on the part of the 
plaintiff — ** And the said plaintiff as to the challenge of the said defend- 
" ant saith, that the said panel ought not to be quashed, because he saith 
^that the said challenge, and that the matters therein contained, in 
"manner and form as the same are in the said challenge stated and set 
** forth, are not sufficient in law to authorise or warrant the quashing of 
" said panel, and that the said plaintiff is not bound by law to answer 
" the saaae ; and this he, the said plaintiff, is ready to verify; wherefore, 
^ by reason of the insufficiency of the said challenge in this behalf, the 
*' said plaintiff prays judgment^ and that a jury of the said panel may be 
** sworn, and soforth.** 

Joinder in demurrer. 



1840. 




Mr. John Brooksy Q. C, in support of the demurrer. — The case of 
GiUespie v. Cwming (a), on the authority of which, no doubt, this chal- 
lenge has been taken, so far from sustaining it, is an authority the 
other way ; for there the challenge averred that the jurors had not 
been summoned by virtue of any dutringas in any cause for the Assises ; 
but here the ground of challenge is, that the jurors were not summoned 
Ibr the trial of the issue in ifus particular case* But, independently 
of that case, it lias been expressly decided by this Court that it is not 
a cause of challenge to the array that the jury have not been duly 
•onunoned ; Edwards v. Harding (b)* 

Chief Baron. — That was a decisiion under the old law; besides, 
I look upon it as overruled by the decision in GiUespie v. Ctrming ; but 
there certainly is the distinction you mention between the form of the 
challenge in the latter case and of the one in this. 

His Lord»htp here called on the defendant's counsel to support their 
challenge. 

(a) Ante, p. 28. (ft) Vernon & Scr. 99. 
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Mn WeHj Q. C^ and Mr* RoUuton for tbe defendant 
The defendant if entitled to judgment on this demurrer open two 
grounds — ^first, it is submitted, that aooording to the true oonstruetion of 
the 1 2th and 18th sections of the 3 & 4 FF. 4, c. 9 1 ,* the jurors ought to 
be summoned in every case.— [Chief Barok. I find upon inquiry thst it 
is not the practice that a fresh summons should be served upon the jurors 
every time a fresh dUtringoi is delivered to the sheriff; but that where 
the jurors have once been summoned on a particular duirin^s delivered 
to the sheriff in sufficient time, they are afterwards sommoned anew 
in each case upon the delivery of every new disiringas ; and I see 
no reason why there should be such a toiiet quoHes snmmonbg of 
the jury. On the contrary, I think, for the reasons suggested by Baron 
Pennbfather in the case of GiUupie v. Cuming that such need not 
and ought not to be the practice.] — It is observable that Baron Pennb- 
father in that case abstained from expressing any opinion on the peiiit. 
But conceding the law to be as stated, it follows that tbe jurors here 
have not been summoned in any one case in time ; for bad they been 
duly summoned in any one case they must, aooording to the argument 
on the other side, have been duly summoned in this. But the challenge 
avers the contrary— -and the truth of that averment is admitled by tbe 
demurrer. If any dUiringas had been delivered in proper time, that oog)it 
to have been made the matter of counter-plea and not of demurrer. 
This challenge, although in a more restricted form, is substantially tbe 
same as that in Gittefpie v. Cuming ; and a similar diallenge has bees 
very recently held good by Chief Justice Bushb in tbe case of The 
Dundalk Railwag Company v* Graif (a). Indeed the restricted form 
of challenge seems more correct than the enlarged one. 



Mr. FiizgiNfon, in reply. — On the part of tho plaintiff we altogetlier 
impugn the decision in Gillegpie v. Cuming, and contend that sn 
objection founded on the want of a summons to the jury does not form 
the subject of a challenge to the array. Although there is a similar act in 
England (6 Cr. 4, c 50), there is no instance to be found in the English 
books of an objection to the panel, or a challenge to the array, on the 
ground that the distringas had not been ddivered to the sheriff, or the 
jurors summoned in proper time. In none of the books of practice is 
such enumerated among the causes of a challenge to the array. In Ardt- 
hold's Practice by Chittg(b\ the causes of challenge are minutely 
stated, and all of them savour of some supposed or suspected partiality 
or default in the sheriff who arrays the panel (e). .It is the duty of tbe 



* See these sections, anfe, pp, 32. 33, notcm 
{a) Sinee reported, Cmwf. & Dix. C. C. 333. (h) p. 457, 6tfa ed. 

(c) See 3 BI. Com. 359. 
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sheriff to return tarde^ if the distringas be not delivered to him in saffi- 

dent time io enable him to summon the jurors six days previously to 

the Nisi Prius Sittings or Assizes; but if be do not return tarde, 

neither party can object to the jurors when they appear in the box.* 

If the defendant be damnified or delayed by the default of the sheriff, 

he has his remedy against him by action. The ISth section of the 

3 k ^ W. 4ff c 9\f is merely directory, and the act contains no decla* 

ration that an omission to summon the jurors six days before the Sittings 

or Assiacos shall render such summoning void ; nor does the act contain 

any thing to make that omission the ground of a challenge to the array. 

There is nothing in the 18th section that requires the sheriff to summon 

the jurors in every case ; his duties would be most onerous were he 

obliged to do so. — [Chief Baron. There I agree with you, and am 

disposed, as I have already said, to adopt the observation thrown out 

by Baron Pennefather upon that point in Gillespie v. Cuming. I 

have no hesitation in saying, that I will be gnided by that case ; and, 

even if I bad any doubt on my own mind^ I should feel myself bound 

by that decision sitting here at Nisi Prius.^ — A.dmiti\ng Gillespie v. 

Cuming to be good law, it is not necessary to overrule it in order to 

decide against the challenge here, which is totally distinct in its form 

from the challenge in that case. 



1840. 



WATERS 

V. 
HUOHES. 



The Chief Barons having conferred witb Barons Pennefather 
and Richards in Chamber, made the following observations, upon his 
return to Court: — 

I have consulted with my Brothers Pennefather and Richards, 
and they agree with me in considering the challenge good, and in 
thinking that the demurrer must be overruled. This challenge is in 
substance as large as the one in Gillespie v. Cuming^ot the gist of it 
is, that no jury were summoned competent to try the issue in this cause. 
Now, I am of opinion that if the jurors had been duly summoned under 
any distringas^ they would have been a good jury, and competent to 
try the issue in the present case. In short, my learned Brethren concur 
with me in thinking that the challenge here is, in effect, the same as that 
in Gillespie v. Cuming^ and that the decision in that case ought to be 

acted on in this. 

Demurrer overruled.f 

* Sed vide LeMte Barton ▼. Quinn, Batty, 669. 
t See the ease of Keogk y. f^alker, in the C. P. amte, p. 810. 
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Wednesday f January 22d. 

PRACTICE-CHANGING VENUE ON SPECIAL GROUND8- 

6 &. 4, c 51. 

BoYSE r. Smyth. 

In an action MiL CooPBR, Q. C, on behalf of the defendant, moiled that the renu^ 
for ^ the reco^ ^ changed from the county of the city of Limerick to the coontyof 
very of a bill of Clare or the county of Limerick, being the next adjoining counties to 

costs,the venue -j -x i? i- • • i 

was changed, the said City of Limerick. 

before plea j^^ affidavit of the defendant stated, that the action was brought for 

pleaded, to the ^ ' ° 

adjoiniiif? the recovery of a hill of costs, amounting to the sum of £1054. Ss. 7d.; 

tbe"cou[itr of ^'*^^ ^^® plaintiff was and had been a resident attorney of the city of 

the city of L., Limerick for upwards of thirty years, in extensive practice in the said 

venue was laid, city, and possessing considerable influence amongst the class of per- 

upon an afiida- ^^^^ from whom the jury for the trial of civil business were selected. 
vit that a fair ^ j 

and impartial That he had been informed and believed that the jury in the city of 
be^ad^there? Limerick were limited in number, and that deponent was convinced he 

could not have a fair and impartial trial in the said city of Linierick, 
and that a more satisfactory trial would be had in the county of 
Limerick or the next adjoining county of Clare, than in the said city of 
Limerick. 

Mr. Cooper, — The 6 &. 4, c. 51, s. 2, enacts—" That in every action, 
** whether the same be transitory or local, which shall be prosecuted or 
"depending in any of his Majesty's Courts of Record in Dublin,if theVeoue 
** in such action be laid in any county of a city, county of a town, or town 
" corporate within Ireland, it shall and may be lawful for the Conrt in 
'* which such action shall be pending, at the instance of any plaintiff or 
'^ defendant, to direct the issue or issues joined in such action to be tried 
** by a jury of the county next adjoining to such county of a city, county 
'* of a town, or town corporate, if the said Court shall think fit to do 
'*so." — [Pennefather, B. This being an application to change the 
venue on special grounds regularly it ought not to be made before pies 
pleaded. It is inconvenieqt to discuss a motion which depends on the 
issue to be tried, before issue has been joined.*] — In fVeatherby r. 
Goring (a); Sohrs ▼. Sessions (5), and some other cases, it is trae, the 
Courts refused to allow the venue to be changed before issue joined ; 
but those were all actions on speciaUies, in which respect they are dis* 
tinguishable from the present. If the plaintiff mean fairly, he can hare 
no objection to Jet this case be tried by a jury of the adjoining county 
of Limerick. 

(r>) 3 B. & C. 552 ; 5 P. & R. 541. (6) 2 Dowl. P. C. 699. 

• Sec ace. per Bailey, J., Caiieritl v. D'ttcn, 1 Cr.& M. 661. 
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Mr. Benneiiy Q. C, and Mr. D. R. Kane, contra, 1840. 

Tbu motion is untenable for two reasons. — First, it is contrary to 
the role of practice, whereby an application to change the venue on 
special grounds is required to be made after issue joined, and not before; 
Archb. Prac. by Chitty, 1 007, 6th ed., where the rule is represented 
u a general one.*— Secondly, it is casting an improper imputation on 
the character of the jurors of the city of Limerick* 

Per Curiam: 

We do not consider it as casting any imputation whatever on the 
character of the jurors of the city of Limerick. We understand the 
defendant merely to say that the plaintiff, from his professional 
intercourse with a certain class of persons, has acquired considerable 
influence in a particular district — now if the Court be of opinion that the 
circumstance of this gentleman having so long practised as an attorney 
in the city of Limerick may have given him a peculiar influence there, 
it appears to us, that without imputing to the plaintiff any corrupt in- 
tention to exercise an undue influence over the minds of the jurors on 
the one hand, or imputing to the jurors any corrupt liability to succumb to 
sach influence on the other, we may make an order that the case shall 
be tried in a more neutral district. Besides, it has not been suggested 
on the part of the plaintiff that there is any likelihood of there being 
an unfair trial in the county of Limerick, or that he is likely to suffer 
any injury from the venue being removed there. In transitory actions, 
the Court has jurisdiction in such cases to change the venue, quite 
independently of the statute. 

With respect to the other objection, there is no inflexible rule upon 
the subject. Although the motion has been made at an inconvenient 
time, we ought pot, perhaps, to expose ourselves to the still greater 
inconvenience of having it discussed on another occasion. 

Let the venue be changed from the county of the city of Limerick 
to the county of Limerick. No costs of this motion. 

* See Mathews t. Gregg^ 2 Law Rec. 3 Ser. 276 ; Bank of Ireland v. Stewart, 
2 Law Rec. 2 Ser. 179; also Hill t. Payne, 3 Dowl. P. C. 695; Voude y. Youde, 
4 Dowl. P. C. 695 ; Multang v. Wliitt^ ante, p. 33. 
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TkwFsda^^ January SO«i. 

PRACTICE—CHANGING VENUE ON SPECIAL GROUNDS. 

ScANLAN and Wife, Administratrix of R Fitsmauricb, deceased, r. 

ScBAiiES and others. 

The venue in ^^ J- Blakb, Q. C, for the defendants, moved that the venne laid in 

an action on a ^|,g declaration be changed from the county of the city of Cork to the 

policy of insur- i» * 

ance, changed county of Cork. 

f ""of ^a^k" to '^^^ motion was grounded on the'affidavit of the defendants' attorney, 

the adjoining which stated that the action was brought in the name of Scanlan and 

an^'affidaTi?'^ ^'^^^ against the defendants, who were three of the Directors of the 

Htadn.^ that an Caledonian Insurance Company, for the purpose of recoverinir a sum of 

impartial trial , , 

could not be £1500, alleged to be due on foot of a policy of insurance effected by 

^ad in the for- ^^ie ^^j^j ^ Fit«maurice in his lifetime. That the policy of insurance 

Slight (which was a life policy) had been entered into at the instance of a Mr. 

efficient ^to S.M*Carthy, of the city of Cork, to whom it was subsequently assigned 

change the ve- i,y Fitzmaurice. That the deponent and his partner, who were employed 

county of a to defend the action,, had ascertained^ in the course of their inquiries, 

city to the ad- ^y^^^ ^y^^ ^^jj § McCarthy had spread through the city of Cork, where 
joining county. ^ ' * ^ ° ^ ' , ' ^ 

the yenue was laid, reports concerning the subject-matter in issue highly 

prejudicial and injurious to the defei\dant8* The deponent stated his 

belief, grounded op the reasons detailed in the affidavit, that an impartial 

trial could not be had in the city of Cork. 

The defendants pleaded on the 29th instant, on which day notice of 
this motion was served. 

Mr. Barry^ for the plaintiffs, conira. 

Pbnnepathbk, B. 

This case may very well be tried in the county of Cork. Slight 
grounds are sufficient to induce the Court to change the venue from 
a county of a city to the adjoining county.* In transitory actions, 
the Court had the power to do it before the statute, and independ- 
ently of itf ; and although not quite a motion of course, it is next to 
it. Actions on policies of insurance, it is well known, are frequently 
tried in cities under very considerable disadvantages. 

The other Members of the Court concurred. 

CouKT. — Let the venue in the declaration in this cause be changed 
from the county of the city of Cork to the county of Cork, 
without further motion.:^ 



* See Smyth y. Jordan^ Cr. & % Upon the subject of changing 

Dix, A. N. C. 106. or retaining the venue, on the 

f 6 &. 4, c. 51, s. 2. See the ground that a fair and impartial 

preceding case. trial cannot be had in the pbce m 
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TuBsA^, PAruary iSlft. 

IN CHAMBER. 

Coram Ike Lord Chuf Baeon ssd the rest of tiM Baaoms. 

ASSIGNMENT OF JUDGMENT— MBMORIAI^-APPOINT- 
MENT OF NEW TRUSTEE--1 W. 4, c. 60u-PRACTICE. 

BURROWES V. HOOAN. 

Mr. Richard ANKnLBv Billino applied is dumber^ tkat the aaeigii* Where ajndg- 

mest of tba jadpnent ebUHied in Trinity Term l8Si, bf Peler Banrowee "^^ ^ 

agaiMt John Hogan, nM|pbt» on betng aetigiied by Hewy HoveRdeRt "^^ trustees 

paniMuit to the order of the High Coart of Chaooery of the 7tkQf pointed for that 

February 1840, to Theobald BtUing, be entered and enrelled at ef ^|^^a?o^ 

reeord in this Coort, and that the proper Offioer should hedtrected deroftheCourt 

to eater Rod enrol snek asaigORieDt.* madf S^^^ 

The following were the £seU of the oaee : — Or the intenBanriage ^^^^ ^^^^ 

of the Rev. A. B. Campbell, with Caroline Campbell, otherwise 60, the Coart 

Began, b bond was executed by J. Hogan, the father of Caroline^ to ^m^rmX!^ 

Peter Burrowes, Esq., as a trustee for the purposes of the marriage^ direct the pro- 

Judgment was subsequently entered on said bond at the salt of Mr. ^ter a^'^en* 

Borrowee. the trustee. The money due on the judgmeat was now ^^ the auign- 

ment thereof, 
about to be paid off, but Mr. Burrowes refused to satisfy the judgment, 

alleging as a reason kis disindinatioa, in eonsequeaoe of kia advanced 

age, to interfere in any business. A petitioQ wei accordingly pre- 

seated io the Court of Chancery, under tho stetule 1 ^. 4v c. 60, 

praying that it might be referred to one of the Masters to approve of a 

fit and proper person to be appointed a trustee in the place of the said 

P. Burrowe8.f An order of reference was thereapon nuule to Wm. 

Henn, Esq., one of the Masters, by whom a report was made, approving 

* See the9 G. 3, c. 5, a. 1, /r. 
t Seel IF.4, c. 60, 8.22. 



which the venuo is originally laid, 
or to which it is sought to be 
removed,* see the following cases : 
KMy V. Cwendish, 3 Law Rec 2d 
Ser. 67 ; Lessee Keon v. Keon^ id. 
137 ; Leuee Dowdaliv. Dowdalt, 1 
Law Rec 1st Ser. 355; Lessee 
Jackson V. Lodge^ 1 Ir. Law Rep. 
161 ; iiifon., 4 Law Rec. 2 Ser. 6*^ ; 



Vaughan v. Byme^ Hayes, 123; 
Seed V. Harvey^ Crawf. h Dix, 
A. N. C. 117 ; O* Shaughnessy v. 
Lambert^ I Jr. Law Rep. 104; 
S. C. 1 Jebb. & S. 421 ; Reynolds 
V. Power, 1 Smythe, 139 ; Macdo' 
nough v. UArcy^ id. 195; Stewart 
V. Lynar^ 1 Ir. Law Rep. 199 ; Rex 
V. Hunty 3"B. k Al. 444. 
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of T. Billing, Esq., as a fit and proper person to be appointed tnutee 
in the place of Mr. Burro wes. It was farther foand by the report, that 
Bnrrowes, although duly called on for that purpose, had refused to 
assign the said judgment ; and the Master thereby approved of R. 
Hovenden as a fit and proper person to be appointed, instead of Bar* 
rowes, to assign the judgoient.* 

The present application became necessary, as the Officer of the 
Court of Exchequer declined to enter and enrol the assignment of the 
judgment, without the directions of the Court 



Mr. Billing was heard in support of the application, and contended, 
that where a judgment formed the subject of a trust, the case came 
within the provisions of the I ^. 4^ c 60. The word ''judgment" was 
not expressly mentioned in the act of parliament, but the term ** land,"* 
by the interpreting clause, had received a signification sufficiently oom^ 
prehensive to indude the case of a judgment. That such was the opinion 
of the Master of the Rolls, was manifest from his having granted the 
prayer of this petition^ in which the fiicts were fully stated. In Jokntton 
V. Ankeiell(a)f the subject-matter of the trust was likewise a judgment 

Their Liordships having conferred together, made the following 
order:— 

Upon motion, ftc, and on reading the order of the 7th of Febro- 
ary instant, made in the said matter in the words and figures 
foUowing:— '^Ijord Chancellor.*— The 7th day of Febrnary, 
•< 1840.— In the matter of the Rev. A. B. Campbell, Clerk, and 
'* Caroline his wife, petitioners ; Peter Bnrrowes, Esq., respond- 
" ent — Whereas the Rev. A. B. Campbell, Clerk, and Caro- 
'* line his wife, did, on the 6th day of February 1840, prefer 
'< their petition to the Right Honorable the Lord High Cban- 
^ cellor of Ireland, setting forth as therein is stated, and pray* 
" ing that the report bearing date the 9th day of January 1840 
^ might stand confirmed ; and accordingly, that Theobald Bil 
" ling, of the city of Dublin, Esquire, might be appointed 
** a trustee in the place and stead of the said Peter Bnrrowes, 
** and that Henry Hovenden might be appointed in the place of 
** the said Peter Bnrrowes, to assign the judgment or tnist 
** securities in the petition mentioned: Whereupon and on 
** reading the said petition, the order bearing date the 9U] day 
" of November 1839, as also the report of William Henn, Eaq^ 



* See sections 8 & 9 of the 1 fV, 4, c. 60. 
(a) 6 Law Bee. 2d Ser. 201. 
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'* bearing date the 29th day of January 1840, his Lordahip 
doth order that I he said report do stand confirmed ; and 
accordingly, it is farther ordered, that Theobald Billing, 
*' of the city of Dublin, Esqaire, be, and is hereby appointed a 
trustee in the place and stead of Peter Bnrrowes, the res- 
" pendent in this matter ; and it is further ordered, that Henry 
** Horenden be, and is hereby appointed in the place of the 
** said Peter Burrowos, to assign ; and it is hereby further 
** ordered, that be do assign the said trust funds and premises 
** so as to vest the same in the said Theobald Billing, as such 
** new trustee, upon the same trust as the said Peter Burrowes 
** is now possessed of the same ; and it is further ordered, that it 
" be referred to W.Henn, Esq., one of the Masters of this Court, 
** to settle a proper deed for that purpose, in case the parties 
** differ about the same." — And whereas, pursuant to the said 
order above recited, a deed of assignment has been executed by 
the said Henry Hovenden to the said Theobald Billing of the 
judgment, trust funds, and premises in the said order men- 
tioned, upon the same trusts as the said Peter Bnrrowes was 
possessed of the same, so as to vest the same in the said Theo- 
bald Billing, as such new trustee^— Whereupon and on read- 
ing said order ; the said deed of assignment of the judgment 
obtained by plaintiff against defendant in this c^nse in Trinity 
Term 1824, for the sum of £2000, late currency, debt, besides 
costs, and on affidavit; It is Ordered by the Lord Chief 
Baron and the rest of the Barons, that the Officer do enter the 
assignment of the said judgment on the roll thereof; and in the 
entry of the said assignment, to recite so much of the forego- 
ing order of the High Court of Chancery as has been set out in 
the memorial of the said assignment, without further motion. 
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EASTER TERM, 1840. 
Wednesday^ April 15<A. 

ASSIGNMENT OP JUDGMENT— MEMORIAL— APPOINT- 
MENT OF NEW TRUSTEE— IIP. 4, c. 60— PRACTICE. 

John Lees AmfiT, Assignee of JoHN^Aiuf it and Sir Richard Borouoh, 
Bart, deceased, 9. the Right Honorable Tbomab Henry Forstbr, 

now Lord Viscount Ferrard. 

Same v. the Right Honorable Thomas Henry Skeffinoton, 

now Lord Visconnt Ferrard. 

Where new Mr. CoNNOR, on behalf of William Edrington Bereafbrd Worthing- 
been appointed ^n, and Benjamin Ball, surviving tmstees named in and appointed by 
by an order of ^y^^ ]gg| ^m ^^ testament of John Armit, deceased, moved that the 

the Court of -» f 

Chancery, order of the Court of Chancer^) dated the S4th January 1840, be 

tition ^der ^' received and made the rule or order of this Court. 

the 1 fV. 4, c. In rapport of the motion, an affidavit was made by Edward Robert 

60, and a per* 

son appointed Ball, which stated, that in or as of Trinity Term 1815, the said Johu 

^iTlfecu^^ Armit and Sir Richard Borough obuined a judgment in this Coort 

rities (consist- against the Honorable ThoBMs Henry Forster, in the penal snm of 

mfnte)'' M^'as fSOOO ; and that the same parties, in or as of Trinity Term 1817, 

to vest the obuined another judgment in this Court against the said T. H. Forster, 
same in such .r o -o 

new trustees by his then name of T. H. Skefflngton, in the penal sum of £2000. 

FJIhe^petition '^^ ^^ judgmento afterwards, by deed of assignment dated the 7tli 

mentioned^ November 1821, duly enrolled, vested in John Lees Armit, Esq. That by 

Exchequer <m ^ r^ort of ono of the Masters of the Court of Chancery in Ireland, made 

2°'^°offi '^^^ in a certain matter, wherein the present applicants were petitionen, 

enter the as- the said Master found that the said John L. Armit is now trostee 

th?'?;^d^judg. "^^^^^ ^^^ meaning of the act of parliament of the 1 IT. 4i, c 60, and 

ments on the that he was possessed of said two judgments respectively, as a trostee, 

and in the en- ^^^ ^^® '^'^ °*^ ^^^ benefit of the executors of the said John Armit; 

try of such as- and by the said report the Master approved of the said W. E. B. 

c'lrr'mJ:^ Worihi.gto..ndBenj.mi..Bdl u .ach ..rriving trustee. »>d e»e.- 

^e'^Vourt of ^^"* *' ^^ ^^^ proper persons to be appointed trustees in the place of 

Chancery as the said John L. Armit; and by the said report, the Master also approved 

out in the me- ®^ deponent as a fit and proper person to be appointed in the place of 

morial of the the said John L. Armit, to assign said trust securities, so as to vest tbe 

assignment. ^^^ .^ ^^^ ^^.^ ^ ^ ^ Worthington and R Ball. That by an 

order made in the said matter, dated the 24th January 1640, it was 
amongst other things ordered, that the said report should stand con- 
firmed, &c It was further stated, that the present affidavit was made for 
the purpose of making that order a rule of the Court of Exchequer, which 
the deponent was informed it was necessary to do. 



BAST£R TERM, THIRD VICTORIA. 



573 



Pknnefather B.* 

The objeet of the present motion cannot be attained in that way; but 
an order may be framed in accordance with one which we had recently 
oocaaion to oonsider.f 

The order made in the present case was in the following form : — 
Upon motion, kc., and on reading the petition of the said Wil« 
Uam Kdrington Beresford Worthington and-Benjamin Ball, and 
the ordeF of the'24th January 1840, made by the High Court 
of Chancery in the natter of said petition, in the words and- 
figures following; — ** Lord Chanceilor^^-The 24th day of Jann- 
«« afy 1840« — In the matter of the petition of W. £. B. Wor* 
** thington and Benjiunin Ball,.snrviTing trustees named in and> 
«< appointed by the last will and testament of John Armit, de- 
*• ceased; and in the matter of the act of parliament 1 JV. 4t, c 
« 60.— Whereas the said W. £. B. Worthington and Benjamin 
'* Ball did, on the 23d day of January 1840, prefer their peti- 
** tion to the Right Honorable the Lord High Chancellor of 
*' Ireland, setting forth as therein is stated, and praying that 
<< the report might stand confirmed ; and accordingly, that the 
«« petitioners W. E. B. Worthington and Benjamin Ball might 
** be appointed trustees in the place of John Lees Armit in the 
" petition named, for the purposes in the petition mentioned,. 
<« and that Edmund Robert Bail might be appointed in the place 
«< of the said John Lees Armit to assign the trust securities, 
«* so as to vest the same in the petitioners, upon the trusts of 
« the will^of John Armit, deceased ; and if necessary, that it 
«« might be referred to the Master to settle a proper deed for 
<* that purpose :— Whereupon and on reading the said petition, 
« the order bearing date the llth day of December 1839, as 
Malso the report of Roderick Connor, Esq., bearing date the 
** 9th day of January 1840, his Lordship doth order that the 
** said report do stand confirmed ; and accordingly, it is further 
«' ordered that the petitioners W- B- B. Worthington and Ben- 
" jamin Ball be and are hereby appointed trustees in the pkce 
« of the said John Lees Armit, for the purposes aforesaid ; and 
« it is further ordered, that the said Edmund Robert Ball be 
" and is hereby appointed in the phice of the said John Lees 
^ Armit to assign said trust securities so as to vest the same in 
M the stud W. E. B. Worthington and Benjamin Ball, upon 
^ the trusts of the said will of the said John Armit, deceased, 

• The Lord Chibp Baron was absent, from indisposition, during the whole of 

this Terau . « .. a- 

t See the preceding cue. 
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** or of toch of them as are now tabeisting nrn 
<' effect; and it k farther ordered, that it be referred to Rode- 
'< rick Connor, Eaq., one of the Maaten of this Conrt, to settle 
<' and approve of a proper deed for tliat pnrpoeei in eaae the 
'< parties differ about >he same." And whereas, pnrsoant to 
the sidd order abore recited, a deed of assignnient has been 
elcecnted by the said Ednrand Robert Ball to the said VT. E. B. 
Wortldngton and Benjamin Ball of the trust securities, so as 
to rest the sane in the said W. B. B. Woithington and Ben- 
jamin Ball, upon the trusts in the wiU of the said John Armit. 
Whbrbitpon and on reading said order, the deed of assignment 
of the two judgments in these causes, (one of said judgments 
obtained in Trinity Term iai5, for the sum of £8000 steriing, 
debt, besides costs ; and the other of sud judgments obtained 
in Trinity Term 1817, for the sum of fSOOOeCsrling, debt, 
besides costs), and an affidarit : It is Ordbrbd by the Conr^ 
that the Officer do enter the assignment of the said judgments 
on the roll thereof; and in the entry of the said assignment, to 
Incite so much of the order of the High Court of Chancery as 
has been set out in the memorial of said assignment, without 
further motion.* 



* The orders in this and the length, from the special natuieand 
preceding ease hare tieen given at novelty of their forms. 



J%tir«fay, jlpnl 30th. 

ARREST*^ATTACHMEMT— LORD MAYOR AND SHERIFFS 

COURT-. J URISDICTION. 

Damibl e« Daiiibi«. 



The defendant Mr. Macdonaoh applied to the Court that the defendant be discharged 

^^^°ted^n a ^^ ^^ custody of the sheriffi of the county <^ the dty of Dublin 

marked writ, under the writ in this cause, on his entering a common appearance, and for 

thla (>wit!was ^^ ^^^^ ^^ '*^ application, inasmuch as the plaintiff issued an attach- 

dischargei on ment forth of the Lord Mayor and Sheriffs* Court of the City of Dnblio, 

common * ap- and seised the defondant's goods thereunder, and had same in custody 

the^onndtCat ^^^^^ ^^^ attachment at the time of the issuing the writ b this cause, 

hia goods bad 

been selaed nnd^r an attaobment from the Lord Mayor and Sherift' Court for the aama 

oaute of action, wd that the proceedings in tliai Court were pendlnf at the time of the 

arrent. 
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and of the arrest of defendeot, which itaid writ was istoed for one and 
the same eanse of action at that for which said attachment was issued, 
and said goods were so in custody; and inasmuch as the proceedings 
in the said Court of the Lord Mayor and Sheriffs were pending and 
undetermined at the time the writ in this cause was issued, and of 
the arrest of the defendant under it. 

it appeared by the affidarits that the plainti£F on the 27th of March 
last, having made an affidarit of of debt, issued an attachment from the 
Lord Mayor and Sheriffs* Court, under which the defendant's goods 
were seiied and remored to the stores of the Marshal of the City of 
Dublin. The affidarit of debt hanng been defective, the defendant ou 
the ISth of April obtained a oonditional order from the Recorder, that 
the goods seised under the attachment should be discharged, on defend- 
ant's entering a common appearance. On the 20th of April the plaintiff 
by her counsel endeavoured to sustain the affidavit, but it not being 
anstainable, the coaditional order was made absolute on the terms of the 
defendant's entering a common appearance^ which was accordingly done. 
It was sworn, tliat on the same day, and immediately after the order 
was made absolute, before the defendant's goods could be released out 
of the custody of the Officer, and whilst the defendant was attending 
the Court to obtain the order for the discbarge of his goods, he was 
arrested at the plaintiff's suit, under a marked writ issued out of thii^ 
Court, for the same cause of action. It appeared that the plaintiff had 
caused a rule to discontinue to be entered, which rule, however, was not 
served on the defendant's attorney, nor was any offer made to pay the costs. 



1840. 

DANIBI* 
DAHIBU 



Mr. Maedonagh contended that this case came within the principle 
nemo debet bie vexari pro eddem earned^ and relied upon Na^lar ▼• 
Boffor (a); Baynee v. Wyre{b)\ Gunn v. M'CUtOoek (c). He dis- 
tinguishes the cases of Bromley v. Peek (d), and Wood v. H^ompeoH (s), 
from the present, inasmuch as in tliose cases the goods were not removed 
from the possession of the defendant — [Peknbfathbr, B. Would he 
be oUiged to give bail then ?] — Yes, he would not be allowed to appear 
until he gave bail for the debt and costs. The foreign attachment was 
intended to apply to the case of foreign merchants, who after incurring 
debts here^ and having goods of a large value in the possession of third 
persons, might withdraw from the conntry. It uas allowed to attach his 
goods in the hands of such holders of them, and they were not discharged 
from the attachment until hegave security for the debt and costs; and even 
if the foreign attachment and city attachment shonld be considered identi- 



(a) 9 Yoong & Jer. 90. (6) 2 Mer. 472. 

(e) 2 Cr. & Mee. 668. (d) 1 Manh. 397 u,; 6 Taunt. 862, n. 

(€) 1 Mareb. 396, u, ; 5 Taunt. 861, 
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cal io their effect, yet the reasoning in Naylor ▼. Eagar applies precit^ly 
to this case — it is impossible to draw any distinction between them. It 
was at one time thonght'that the two Courts should be of co-ordinate 
jurisdiction, but that notion is now exploded ; Raynes ▼. Wyrt{a). 
He also referred to /m^ ▼. J5ZKf/!M (5) ; England v^ Lewis (r); Imkyj. 
BUirfen(d)\ Olmius ▼. Delany (e); and Tkampson r. OReiUy, decided 
by Baron Pennepather in Michaelmas Term 1639. 



Mr. Haichdl, Q. C^ and Mr. CtHtOy for the plaintiff. 

There are two simple principles on which applications of this natare 
are founded, and within one or other of which the defendant here mast 
bring his case. The first is, that whether the process be bailaUe or non- 
bailable, -a nan ought not to be harrassed by two actions for the same 
cause, therefore ; where an action is brought it should be regnlarij dis« 
continued before the plaintiff can commence a second action for the 
same cause, by entering a rule to discontinue on payment of costs oft ho 
first action, or else the defendant will be allowed to plead the pendency 
of the first action in abatement ; or if he be arrested on the second 
action, the Court will relieve him from the arrest ; and this, wheAer the 
first action was commenced by bailable or non-bailable process. Bat 
the second action must be iirought in Courts of co-ordinate juris- 
diction, for the pendency of an action for the same cause in an inferior 
Court is no bar to an action in a 8uperiort>ne ; Bae. Ab, Abaimeni(M,); 
Com. Dig. Abatement (Al), 24; Sparry* s Cateff). 

The second principle is, that a man must not be twice arrested for 
the same cause of action. The cases on this principle are collected 
1 Tidd, 177, 9th ed. On the part of the defendant it must be contended 
that an attachment of the goods of a party in an inferior Court is tanta* 
mount to an arrest of the person. — [Foster, B. How do you distinguish 
this case from the case of Nay lor ▼. Eagar (g) ?] — That was an attach- 
ment under a statutable jurisdiction rested in the Court, enabling it to 
distrain the goods as a security for the debt and costs ; as in Irdand the 
statute regulating the corporation of Waterford requires a person whose 
goods are attached in the Mayor's Court there to give bail as in error 
to pay the debt and costs, and thereby gives a creditor the most perfect 
security ; but the bail put in in the Lord Mayor's Court here is only for the 
appearance of the defendant ; in the case of Naylor v. Eagar the plaintiff 
must have had perfect security for his debt from the goods attached 
abroad. But here the moment the appearance was entered, the Re- 



{tt) 2 Mer. 4/2. 

(c) 3 Dow. & By. 189. 

(e) 2 Strange, 1916. 



(6) 2 East, 456. 
(4) 3 East, 811. 
U) 5 Coke, 62. 



(y) 2Totiiig&Jer. 90. 
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corder mlMle an order discharging the goods, and from that moment 
they ceased to. he in the castody of the law, or to afford any secarity 
to the plaintiff. It is positively sworn that it is not the practice of the 
inferior Coort to serve the role to discontinoe^ hut merely to enter it, 
in the same manner as the rule moving on an ejectment in this Court ; 
and as to pajring the defendant costs to perfect the discontinuance, there 
were no costs incurred ; the costs of taking the goods were the costs of 
the plaintiff and paid by him ; therefore^ it was unnecessary to pay 
defendant any to complete the discontinuance. There is virtually no 
difference between a foreign attachment and a city attachment. In the 
former the goods of the defendant are attached in the hands of a third 
person, and they are detained in the hands of the garnishee until the 
defendant give hail ; in the latter, they are seised in his own hands and 
taken into the custody of the Marshal until the same time. The 
proceeding by attachment is at most no more than serviceable process, 
and after such, a party may sue out a bailable writ, and arrest the 
defendant for the same cause of action without entering a disconti« 
nuance ; Dannsonr. Cleworih (a) ; BUhop v. PoweU (5). 8 o that even 
if the discontittoance was not complete, which we contend it was, or if 
the goods were attached or distrained by the process of a superior Court, 
inuch more an inferior, the plaintiff is not thereby prevented arresting 
him for the same cause of action. They also cited Bromley v. Peck (e) ; 
Wood V. Thompson (d); Paine v. Chwdery {e). 
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Mr. Maedonaghf in reply, was directed by the Court to apply him* 
self to the question of discontinuance. 

Even if the rule to discontinue need not be served, the discontinuance 
is not complete until the costs have been paid. It is said the defendant 
eonld have incurred no costs here, that is a question the Coort will not 
now enter upon ; but, at all events, by the practice of the inferior Court, 
we could not obtain an order discharging the goods from the attachment 
nntil we had entered an appearance: upon the production of the certifi* 
cate of appearance entered, the goods are dischaged. The defendant 
was obliged to incur the costs of entering that appearance» which have 
not been paid. 



Pennbpathbr, B.* 

This is an application which is made under peculiar circumstances,-^ 
it partakes of the nature of an application to discharge a person after 
a fifvt arrest for the same cause of action, yet it is not altogether that. 



(a) 1 Chit. 275. 
it) 1 Marsh. 997, 



(6) 6 T. K. 616. 
I. ; 6 Taunt. 862, «. (d) 1 Marsh. 395 ; 6 Taunt. 861. 
(e) 3 D. Se B. 83. 

* Fttf f salr, p. 973, note. 
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nor it it altogether a$ if an arrest was made after senriosaUe process ; 
bat it is a mixed case not to be gOTorned either bj the principle applt* 
cable to a second arrest, or to an arrest after serriceable process. 

A proceeding is institnted in the Lord Major's Conrt* and the goods 
of the defendant are seised to the amount of the debt; these goods 
are not discharged until bail is put lUy which b the same as that put 
in upon a marked writ, vis., to'paj the debt or snrrender the body of 
the defendant; their e£Fect is substantially the same ; then, I think if 
bail had been pnt in in the Lord Mayor's Court, or the goods had re- 
mained in the custody of the Marshal, the case in Yoimg and Jervu 
would exactly apply to the present. That case quite establishea the 
principle that where a person has by his proceedings in another Coutt 
obtained security for his demand, he shall not afterwards arresS the 
defendant for the same cause. The cases cited from 2 Mer. 4n29 and 
2 EatL 456, shew that there is no difference where the goods are 
attached and the security obtained by the process of a Court of inferior 
jurisdiction. Suppose, then, this were a case in which the party had the 
goods taken and bail pot in, I do not think he would be then justified 
in arresting the defendant for the same cause. 

This is yery different from an arrest after serTioeable proeess. 
What then is the nature and state of the proceediqgs in the Lord 
Mayor's Court ? I think they are not sufficiently determined to warrant 
an arrest. It'is not necessary to consider whether there is any difference 
between city and foreign attachments, although } think there is a 
distinction, and one of no small consequence ; here the goods are 
taken out of the hands of the owner into the custody of the Marshal ; 
in foreign attachments the goods are not remoTod from the hands of the 
person holding them. Nor are we driren to examine what would be 
the effect of an arrest after a perfect discontinuance of the proceedings in 
the Lord Mayor's Court. The defendant obtained the order discharging 
the attachment upon the terms of entering an appearance; he was 
entitled to the restoration of his property on those terms ; the appear- 
ance formed a condition precedent; which he was obliged to per- 
form ; he was thus bound to enter that appearance ; certain costa mast 
therefore have been incurred, and until those costs were paid by 
the plaintiff, or service of a summons to tax those costs upon the 
defendant's attorney, the action was not dtsoontinned.* It is no answer 
that the goods were discharged in consequence of a defecUre affidarit. 
The cases cited by Mr. Maedtmagh were also cases of defective affida- 
vits ; but our judgment is grounded on this circumstance-^the pend- 
ency of former proceedings, under which all the benefit of an arrest was 
obtuned or might have been obtuned, and until the determination of 
which proceedings, the plaintiff was not entitled to come into this Court. 



* See ace. Moiling ▼. Buckholtt, 3 M. & S. 163. 
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I think the fact of the inftrior Coart having common hiw or statutory 
jarifdictiony can make no di£Ference. It would be a great hardship 
that a party should have his goods taken, and be himself arrested for 
the same cause. We give no opinion, of course, in this case, as to 
what would be the efiecl of a foil discontinuance. 



1840. 

DANIKL 
PANIBL. 



Court. — Let the defendant be discharged on entering a common 
appearance.^No costs. 



Wednesday^ May IZih. 

PRACTICE -HUSBAND AND WIPE— APPEARANCE- 
PROCESS. 

PoB r. Jones and Wife. 

Mr* Edward Pennefather, jun., moved to set aside the appearance 
entered in this cause on the 9th instant, for the defendant Anne Jones 
separately. The defendants were personally served on the 4th of May 
with a common law subpcsna, in which they were described as ** Hugo 
** Jones and Anne his wife, which said Anne Jones is sole executrix of 
^ Ellen Butler, deceased.** An appearance was due on the 8th, and 
none having been entered, the plaintiff proceeded on the next day to 
the office, for the purpose of issuing an attachment, but was prevented 
from doing so by a separate appearance having been on that day 
previously filed, for the defendant Anne. Notice of the appearance had 
not been served, and the object of it was obviously to delay and em« 
barrass the pliuntiff. 

Per Curiam. 

It was quite irregular to enter a separate appearance for the 
female defendant, which coutd only be done upon a spedal application 
to the Court. 

Set aside the appearance, with costs, to be paid by the attorney 
who entered it.* 



Where the 
procera was 
Bgainst hix8« 
band and wife, 
a separate ap* 
pearance en- 
tered for the 
latter, was set 
aside with 
costs, to be 
paid by the at- 
torney who en- 
tered it. 



^ A feme covert cannot appoint 
an attorney, Oulde v. Samornt 3 
Taunt. 261; therefore, if she be 
sued alone, she must appear in 
person; Co^UL 135. But if the hus- 



band and wife be sued jointly, they 
may appear by attoraey; for the 
husband is capable of appointing an 
attorney for both ; Foxwiei v. 7Vs- 
maine^ 2 Saund. 213. 
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Fridof^^ Mdif lit 

PRACTICE-^FORM OF ORDER FOR SPECIAL JURY. 

Woods v. Sandford. 

Fom of rule Tuis being an equity day, Mr. Andrews moved on behalf of the plain- 
wherobtain^ tiff, before Baron Pbnnbfathbr in Chamber, that the order for a 

by defendant epecial jory, obtained by the defendant in this canse on the 27th of 

after notice of ^ „,-.._.,' . , 

trial served. April, should be discharged, on the grounds of its being a peremptory 

order that the case should be tried by a special jury ; so that, aooording 
to its terms, the learned Baron, who was then sitting at iWniVtacf,* would 
not be at liberty to try the cause by a common jury. 

It appeared by the affidavit. relied on by the plaintiff, that the notice 
of trial was served on the 18th of April for the 1st of May; that on 
the 21st of April the dUtriugas was lodged with the Sheriff; that the 
canse at the time of this application was in the Nisi Prius list for trial, 
and the witnesses in attendance. The order of the 27th of Apnl 
directed, '* that the issue in this canse should be tried by a special jury, 
** and that for that purpose the Sheriff should attend the Clerk of the 
'^ Pleas with the book containing the names and residences of the special 
'' jurors," &c That order was served on the 28th of April, together 
with a summons to attend the striking of the special jury on the 2Dd 
of May. 

It was sworn upon belief, that the order for the special jury was 
obtained for the purpose of delay, and that there was no reason for try- 
ing the cause by a special jury. 

Mr. Macdanagh, for the defendant, contended that the order for a 
special jury was the usual and regular order of the Court in such cases ; 
and that a defendant cannot apply for a special jury until after notice of 
trial served as he does not know until then whether or not the plaintiff 
will ever try the cause. 

Mr. Andrews, in reply, cited Gubba v. M*Kenna (a). 

Pennefathbr, B.— The order for the special jury in this case must 
be varied. A defendant has no right to use the rules of the Court to 
delay the plaintiff improperly ; and it is pretty obvious that has been 
the defendant's object here. Therefore, let the order of the 27th of 
April be amended, by striking out the peremptory direction ; and sub- 
substitute the words, ^ Let the special jury be struck in this causey 
'* without prejudice to the notice of triaL" 

(a) I Jebb. & Symen, 68. 
* Baron Foster. 
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fiwLonkfaip then flivMlad iteOffietvloIel the ndeftt atpMhil 
jorj, whM ofatained, Im in tiuit fbrm ibr tlie ftilore ; kol M the rule 
• h» dd not operate rttrotpeoli?eIy» be gam tto eiMle of Ibe aM4iaik* 



184a 



plaintiff. 

** A« &) '< Upon oietion of A 
r. f "— , plaintiff's con 
*'C D.r "seF, It 18 Ordered 



^ Present forms of speeial jury 
roles for plaintiff and defendkint 
Special jury role on behalf of 
pUintiff. 

«< Upon Qsetion of Mr« 

oovn- 

by 

usue 

^ In this ctfMMbe tried by a apeeiel 
''jory, and Af that pnfpose, that 

*' the Sheriff of the county of ^ 

** or his Sab-sheriff, do attend the 
** Clerk of the PTeas of this Conrt, 
^ with the biiok containhig the 
'* naaies and additions of the spe« 
cial jnrors of the said county, 
and with the separate parch- 
*<nients or cards containing the 
''numbers and refbrence to said 
book, in order that he may bal- 
lot for a jury to try tie $aid issue 
pursuant to tbo statota." 



« 



€* 



t4 



*» 



Special jury lole on behalf of de • 
fendant. 

'' On motion of Mr, 
 ■» defendant's 




commHf It h ordered 
the Courts thai a 
<' special jury be struck m this 
^eentse, without prejudice to the 
^ netiot of trkt, and for th^ pur^ 
<* pose that Ibe Sheriff of the eaiiiity 

** of » or his Sub-sheriff, do at- 

" tend the Clerk of the Pleas of 
** this Court, with the book con- 
** taining the names and additions 
'• of the special jurors of the sahl 
"county, and with the separate 
^'pxrdiments or cards containing 
*'the numbers and reference to 
<* said book, in order that he may 
'< ballot for a jury to try the issue 
*^ in this causct poraoant to the sta- 



WOODS 
V, 
SANDFORO* 



u 



tate. 



Mmdoj^ MagUik. 



PRACTICE— PARTICULARS OF SBT-OFF. 



Darlby v. Execators of M vrphv. Attorney. 



Mr. O'Hara, for plaintiffsi nroved that the defendants be precluded 
firom giving eridenoe of any set-off on the trial of the issne in this 
cause, they not haTing complied with the order of the 31st of January 
last 

On the Slst of Janearyi a side-bar rule wes obtained, that the 
defendants should furnish the plaintiff with a bill of the particulars of 
the set-off mentioned in defendant's notice, in two days after service of 
the rule, or in defanlt thereof, that they should be precluded from giving 
the same in evidence on the trial of the issue in this cause. 

A bill of particulars had been served, bnt it was too general and 
▼ague, merely repeating the notice of set-off. It most be considered as 
if the executors themselves were the parties sueing. 



In this Court, 
an affidavit is 
required to 
ground a mo- 
tion for fuT" 
ther particu- 
lars of the de- 
fendant's set- 
oft. 



3 D 
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DARLBY 



PsMiBPATHniy B.<^Yes; and if that wiero the ctie At defendnt 
could not, hj the teltled pncUoe of this Coart, obtain farther parti* 
ciilan of plaintiff'a demand, withont an aAdavit itating that tiie parCi- 
cnlart fbmiihed were not tnifieient to enable him to eondoct hie defenee.* 
80 here, an affidarit shonld have been made, stating the neoeant^ (or 
tnch further particolan to enable the platn^iflp to meet the defendants* 
•et-off. 



Mr. PeeNeif for Ae defendants— The plaintiff has not made any aft- 
davit to ground the motion, bat has made one in reply to the defeod- 
ant's affidavit, which shews that tlie testator famished the bill of costs, 
the satjeet of the set-off, and it is not denied that tlie bills of costs 
referred to by the bill of particolars arein the hands of |daintiff. 

Motion refosed, with coats.f 
• See RiMMfl r. J//«ii, 3 Law Bee. Sd Ser. 876 ; Blakt ▼. BroudkmM^ id. 878. 



f To obtain particolars of the 
defendant's set-off, the Qoeen's 
Bench alone requires a motion be- 
fore the Court in Term, or a Judge 
in Vacation, and an affidavit stating 
the necessity for such particulars; 
but no notice of this motion need be 
giyen»>^~'Foiirett T. Moffuire. 1 Jebb 
k 8. 26, and note, Uf. ; WUton v. 
Ranuay^ 1 Jr. Law Rep. 37 ; and 
see the note to the latter case, 
where the proper form of affidavit 
in such cases is giVen. See, also, 
1 Stewart t Formic p. 485, 3d ed« 
In the Common Pleas, and in this 
Court, the rule for the particolars 
of the defendant's set-off is g^nted 
as of course in the office, without 
any affidavit, on production of the 
attested copy of the plea or notice 
of set-off. 

The following is the form of 
the side-bar rule entered in this 
Court :** 



<' A. B.) ^ Upon motion of Mr. 

r. f «• , plaintiff's at- 

^ C. D.£ '* tomey, and on reading 

J " the pleadings. It is or- 

^ dered by the Court, that the de- 
^ fendant do furnish the plaintiff 
^ with a bill of the particolars of 
'< the set-off mentioned in delend- 
*' ant's (Plba or Noticb, tu the 
** eaee may be,) in two days after 
'* service of this rule, or in defaalt 
'* thereof, that he be precluded 
*'from giving the same in evidence 
" on the trial of the issue in this 
" cause." 

Where it is sought to obtain 
further particolars of the defend- 
ant's set-off, the application most 
be by motion to the Court on notice, 
grounded on an affidavit stating 
the necessity for such further par- 
ticulars, and shewing in what res- 
pect the former particulani are de- 
fective. 
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Wedmuday^ May ISlii. 

PRACTICE— NOTICE OF SET-OFF— PLEA OF SET-OFF— 

AMENDING PLEAS. 

Daklbt o. Execotora of Mdrpht, Attorney. 

Mr. Peebles noved that the defendants be at liberty to amend their wiieretlie da- 
pleas in this cause, already pleaded, by adding thereto a plea of set-off, ^''f?]^^^^ 
and amending plaintiff's copy of said pleas. nenl iwae and 

The defendanU had pleaded the general issne and statote of limita- ^^^^ 
tionsy with which nottoe of set*off had been giren. which notice of 

Counsel stated the conflicting decisions in England, of Lord EUenbo* been given 

rough, in CouUon ▼. Jones (a), and of Lord Tenterden, in WMer r. ^!^^^ P^^ 

mitted to 
VeMm (6), and referred to the late decision in Duncan ▼• Grani (c), eon- emend their 

earring with the opinion of Lord Tenterden, that a notice of set-off is ^^\^^^^ 

allowed by the statute where the general issue alone is pleaded, and plea of set-off, 

not when there i« a .pedal pleiu* ^l^dST 

plaintiff 'ir cop J 
•« n of the pleas. 

PENNSrATHBR, B. and with&iw- 

In this country, it has not been the practice to require a set-off to be H*^ ^^JgT 
pleaded in such a case; but there is no objection to the motion, if yon 
think it the safer conrse to plead. 

Mr. O^HarOf for plaintiffs, asked for costs. 

Mr. PeMes^-^The defendants furnished a consent, and offered the 
terms of amending plaintiff's copy of the pleas; and no replication has 
yet been filed. 

Courts— Let the motion be granted as desired, defendants plead* 
ing such plea within two days, and withdrawing their notice of 
set-off. — No costs of this motion. 

(aj 6 Esp. SO. . (b) U St U. 41S. 

(c) 1 Cramp. Mee. & Bos. 383. 

* See Montague on Sei-ofy p. 43, Sd ed. 



Note. — Several caAes decided in this and the preceding Term hare heen nnaroid- 
ably omitted in consequence of the space allotted to the Exohequer Reports having 1 
been limited by the arrangements made for bringing the present volume to a dose. 
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TRINITY TERM, 1840. 

COVENANT FOR Il£MT— ADMIMiSTRATOR-O^LEADING. 
PRACTICE— WITHDRAWING ISSUES FROM JURY. 

Atrigme cf Grsw v. BmI of LnveiTBu* 



CoTenant for OoTor AVT fiur i«Bt arvoMT. Thk €mt mm %riai hAw9 Bimj^m^ MtoTi 

rent arrear ^ ^^ (^^1^ Summer Ammm, 19SSl U wmr <nw Jbefam th« GmH « 

against tM ad* 

minUtrator of a bill ttf QS0«ptteiif >• iihe ckii^ of thekaniod Jtt%ft» Tha^Mbn- 

yei^Tif^ ^^ oMitBUMNl ^M ^BOPt M a l0ftM 4bte4 li* Odohw Ifili, suife by 

daraticm stat- T. T. Giwo to the Hm. Ridbard Hara» fiir IM y«a»t» frarMfd ftfe 

''estate^ Scc^ kflaor aboold ao loQg liva, of fait of ibe lands flf CipiiMqr* Tbaleiit 



" tennofyean ooiitahied Ae ataal oDveMati far la«ea, hm adaaaiatnlMv. &a. Tha 

** to ooiae and 

"uneKpiredy dedaralion ^eontained the following w^fwimfBa/t-^mlhtti on tha lit 

u ^oSt^^io. October 1827, << all the esute, right, title, interest, term for years tbea 

u ^^' ^^ ^^ ** ^ ^™^ ^^ anexpired, property, profit, datm and lewd vfantlsoeTer, 

<<d^^eiu ^<af and ia tha «ud demioBid freaiiam, in*fa tha appartiaanflBS, bf 

\\ c!i^r to and ^' ««*^8:oin«"^ Ibsrtof, then aad tkeva legaly nada^ aana ta Mid irasUd 

« vested in the «< in the said defendant, who thereupon than and theae entered lata aad 

<< who°hereup- **upon all and singular the said demised premises, and was thereof 

«;on then and « possessed from thence hitherCo.*" Bff«aoh,8apiaBibar29lhi8S7«£i512 

"there enter- , *^ ^ . . ,- • 

<<ed into and due for ten and a- half years rent. 

'' Xi^Ur ^e "^^^ ^^ ^^ p *s a s fiiat, mil ut /hctmm, hmd Ar plaintfiF; 

<*said premi- 0Mioad> oHlo ROM, beflRusa, ftc, that all the estate, &e^ dM notaams 

"^reof pofl- toand yest in the said defendant in manner and form, Iw.; andlssas 

||8e89ed from thereupon joined. The jury having been discharged from finding oa 

<' therto." tbe^x Mlawmg pleas, and a demorrsr having beta taken ta tha ninth, 

The defendant 
pleaded nine 

pleas :— Ist, non est factum ; Sndlj, that the estate, &e^ did not jmt ia him mo4o M 
forma. Upon the lalter plea imue was joined, and the questioBS in the case tamed 
entirely upon thia issue. To support it, the plaintiif gave in evidence the lease and the 
letters of administration of the goods, &c. of flie lessee granted to the detw idai i t , and 
rested his case upon tiiese. The learned J«dae ^^MCted Sie Jury to tnd for the defend- 
ant, unless they oelieved he was assignee in any other way than as administrator. Ther 
found for the defendant. To this direction an ekeeption was taken by the plaintiff: 
Heldf that proof of the letters of administration, without proof of entry by the administra- 
tor sustained the above issue. Richards, B.. disnentiente^ his Lordship being of 
opinion that the personal representative being sued as assignee generally, the onus lay 
upon the plaintiff to shew that he was such assignee, not alone by proof of the letters of 
admini8tratton,bat ako bgr «ntry or the Uke, and ihal ia aaph aaae the plea that he ie not 
assignee modo et forma put every thing in issue. 

In this case, issue having been joined upon the ftnrt eig^t pleas, «iii die jmy havfag 
given a verdict for the plaintiff upon the first issue, and for the defendant on the second : — 
Held that the learned Judge was authorised iu withdrawing the remaining six issuee 
from the jury, it being a matter for the exercise of his discretion. 

* Upon the ISth of June Ihe Court desired that this case should be re-argued by one 
counsel on each side ; when Mr. Bennett^ Q. C, was heard for the defendant, and Mr. 
O'l^ory for the plaintiff. AH the authorities referred. to are given in the report. 
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luumly, » plea of the ttatote of linitatiom, «e lOl bat eic yesn, the ISM. 
^toeefien terned eeldf en the iesoe joieed on the seoond flee. Te 
emUun thatiMoe/the pkietHr gare ta in evidenee the foUowing proofr :«» 

Igt.— Letters of adttialfltratioa of goods, hc^ of the Hen. Richard 
Hare (then Lord Viseotint Enatsmore), granted te ddendant. 

M.~€harles Fnrlong, land agent ef intestale. — lateetate held lands 
until his death, in Sepftemher I8C7 ; some eattle remained on ihe lands 
mtil JanaarjT 16ib^ 1828, when he paid rent np to Mareh I8S8 and 
left the lands by the directions of the defendant's hmd agent, and « 
third person has been In possession ever since. 

Sd. — Wifliam BntUey^ — Rased trees on Ckmway for defendant if 
spring, after intestate's death; they were moved to defendant's demesne 
and sold by anetion ; saw deGmdant's eattle en Conway. 

4th.— .William ShinmelL.^Reeollects Lord EnnisBMire's dea th ; after 
it, san^ trees rased on Ckmway by defendant's worfonen ; britofw in 
January 1*828 ; saw defendant's eattle on Conway at Chijslmas I62T. 

Plftintliff then dosed hts case, and the defendant offered «o e ^ dence^ 

The learned Jndge gave the lbHowing4ifeclioB :<f-^ I left it to the 
^ Jnry to say w h e t h ei' the defendant was assignee km «ny 9lkm way 
*<than as administrator; and if they were ef opinion that he wwtMt, i 
^ directed them, on the liiets prored, to find for the plaintiff -en the first 
'' plea, and defendant en the second ; and they haif^ng 90 idene, I 
** discharged them of the other issues. Mr. Bmn, Q.C, for pitiatSff, een* 
^ tended that I sliould have directed the jary, im the second ttsne, to 
** 4nd for plaint, inasmuch as Vy n graat «f adminfistratijsn, defendant 
*< was fegal assignee, and as snch liable to the pnymentof tiie rent ; and 
^ 1 refnsed so to direct them." 

"nie bill contained also an exception on Ae groandef theoAer iasnas 
not having been left to the jnry. 

Mr.C.F.P.O'£Arfy, with whom were MeffBrs.flsNn,QX.,and CoiOm^ 
Q.C.,cantended fer fonrprc^sitions: first, on the pleadings as feamedythe 
issne knit on the second plea is condosirely snstaiotBd. Sir IBsk 
Mortis Case («) is precisely in potnt«-4he ^question in tiMt ease SMiit 
have arisen on a traverse framed precisely as She present one, or •on a 
demurrer, the declaration stating a covenant -fer tte lessee anrftoamjni 
and a breach by kit oc fa i tn islNilsr— ' f or this is in terms a denial of the 
defendant's being assignee at idl ; the plea etating that the tenn did not 
vest in him in manner and form, &^ If Sir W. Mopr^s Can km «ot 
conclusive, then the case is of the first impression and principles must 
be resorted to. What are the fects ? Here we iiave a contract by which 
rent is reserved ; in calculating the terms of that contract, Ae certainty 

(«^Cro. EL St. 
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and donlion of tl are necessary and most material elements ; pending 
the continoanoe of the term the lessor finds a desolation of the intemt 
of the lessee^ and treating the contract as one made bona fidn for iti foil 
extent— treating the term as still subsisting, proceeding against the 
representatiTe of the lessee for the rent in arrear. This ooone does 
not or cannot vary the liabilities of the administrator; for it is desrly 
■ettlied that he cannot waive the term altogether without waiving sdmin- 
btration and may be sued as assignee ; Rvibtry ▼• Stqphau (a); and he 
is personally liable for so much of rent as the land is wortlii 2 WiUiam$ 
an Exeeuiort, 2 ed. 1248 ; when sued as administFator expressly he ii 
personally liaUe to amount of assets, and may be sued in the debet and 
deimeii HeUer v. Caseberi (b) ; and when he is so sued, ** if the rent be of 
less value than the land, as the \BMpnmdfaeU supposes, so much of the 
profit as suffices to make up the rent is appropriated to the lessor, and 
cannot be applied to any thing else ; BueU^ v. Pirk (c). True he moit 
plead according to the rules of the action of covenant and the moUve 
of his defence; and ''if the land be of less value than the rent he may 
''disdose Aatby^feeial pleading, 9Jkd pray judgment whether he should 
** be charged otherwise than in the deiinei only ; JBuekfy v. JHrL* And 
when|saed as assignee, Per Bay/!^»Bi, ''He was by pleading to confine his 
" liability to the amount of assets ;*' Beid v. Lord Tenterden (<f), in which 
case the proper plea in such cases u given. The plea in the present case is 
without a precedent, and tends to mislead the plaintiff as to the nature 
of the defence ; and by the rules of pleadings " in pleading title in a 
"defendant, general words are sufficient where the certainty lies within 
" the defendant's own knowledge ;" Deriit^ v. CuUemce («). And that 
case, and all other authorities shew that when a person is charged as 
assignee it is sufficient to shew that he is clothed with such a character 
as primd facie renders him liable to the covenant. The administrator 
is sued as assignee in respect of his presumed perception of the profits— 
for all the books shew that the law presumes the term of some value, 
in other words, that there are profits to be perceived. The grant of 
administration gives him a right to perceive these profits : and is it not 
the fiftir inference that the law presumes that he does perceive them 
unless he shews the contrary? and authority and the immemorial 
undentanding of the profession shew that he must do so by spedal 
pleading. Here the allegation of assignment is supported by the pro- 
duction of the lettera of administration. Secondly, if a question of 
evidence b left open as the pleadings are firamedi entry is not necessary 



(a) i B. & Ad. 241. (fr) 1 Ler. IST. 

{€) I Salk. 317. id) 4 Twynr. IH. 

(0 4 T. B. 76. 
* See Jetens r. Hanidgef 1 Ssand. and notes tkereto* 
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to charge an adminittralor as assignee ; anthority has presaned this an 
open question in the year 1834 ; Nation v* Tox» (ci). TUney v. 
Harris (6), is referred to in support of tlie necessity of entry, but 
does not contain one word in the text about it ; in the marginal note to 
one edition it u stated, ^' and according to Carikew that he entered ;" at 
all eventSy it rests on avement in the declaration, and that averment in 
cases the roost analogons has beeti decided to he an inference of law* 
In Walker ▼• Beecei (c), a replication traversing an averment .of entry 
in plea of assignment held bad on demurrer, as taking issne on matter of 
law ; for, per Curiam^ *' By the assignment the title and possessory right 
** passed and the assignee became possessed in law ;" and the reasoning 
in the judgment in Wiliiams v. Bosanquei (d), where ail the analogous 
cases were reviewed, and, after much deliberation, a mortgagee was held 
liable to be sued for rent, &&, i>efore entry, fnily supports this view. 
Thirdly,1f entry be necessary we have proved one, for«->firBt, if the aver* 
ment of entry he material, it is not traversed, and therefore is confessed 
on the record ; secondly, we have proved an actual entry by several 
dealings with the property, the only attempt to displace [which was 
made by shewing that a third party came into possession, but non comsiai 
how he held it, as he may be undertenant, &c. ; Buil v. SMe (s). 
Fourthly, it cannot be said that the time of entry was anterior to the 
grant administration, for that grant relates back to the death of the 
intestote. In accordance with the maxim, that in relation consiste 
equity, the doctrine of relation, while it protects the property of in- 
testates, enforces the just liabilities of persons dealing with such property ; 
the exceptions will be found to consist of cases in which its application 
would work a technical absurdity, as in the case of a release or surrender, 
for there the party must have a present righi^ or where it would operate 
as an indemnity for act done by iarifeasars ; Cam. Dig. Adminisiration^ 
B. 10; 2 RoUes Ab. Hi. RelaHany A. P.; Broakis Ab. Relaiian, 29- 
46; Leuee Ormsbg v. Smiih (jg); Patten v. Patten (A); Rex v. The 
Inhabitants of Harseley (t) ; Ijyons v. Mtddarry (It). — ^Fifthly, upon the 
exception, on the ground of the Judge withdrawing the other issues from 
the jury, Duckworth v. Harrison (f)y is an authority. 
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Mr. Cooper, Q. C, and Mr. Holmes, contra,-^ 

[The Court having decided, at the close of the preceding argument. 



(a) 1 Cr. M. & B. 172. 
('e) Doug* 461, n«te. 
(«?) 8 T. R. 327. 
(p)4LawBec.N. S.19« 
(i)8£aflt;405, 410. 



(6) 1 Lord Raym. 563. 
{d) 1 Brod. & B. 238 ; S. C. 3 Moore, 500. 
(f) 4 Mee. St W. 444. 
(&) 1 Al. & N. 493. 
(k) 1 Hayes, 530. 
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1840* tlmttftefinnieorttobtUtf —t eplhm g tli*! oat the ^fwicioa of aetaal 

Froeooded to fvgiie the cmo at if m e«trf in §Mt h$d iew pnmA 
PMnliff had eeo ef tw^ oooi'tM to porraoi-^he might eheigv tho de- 
uerowBL* fimdant a« luifliiinitivior, and reeoTtr agMMt the aitoti ; or «ba km 
ariigfat obafge him aa ataigfioey and tooh thee to ffeedor Idni pofooaallf 
Ihibloi ia which eaio die jadgBont la de b0ni§ pfcpHU $ 'and hathig 
taken the lattor eoefiO, he moit ahido tho ooaae^iieaeai of bia choiciu 
The graat of lotletf of admhdatntion alone la no ovidenoe of avigo- 
meot: the kane i% whetbar the aatate be Taated in the defoodaat bf 
**aaaigHaient legally atade ;" and to smlain it aradb ^tfonrmdy an aetaal 
aM%nmaoty er what i« eqnivalant tharetO) nameljPy a pfaiawa ia fret, 
ionpled with tba ropteaantattTe ohanustar^ mnti he prorad. The phaa' 
tiff harifig eiaa te d to charge the dafcndant aa nuignae, there is an aad 
of hit lepraitfMatife chanotari be ia iefit ne other plan then the oae he 
leKadcn; he cannot plead plena odSwriniifrerjg if pr apa tt y be manfliqaat; 
and If the plcn were bad it might bnra been denmrved to. Inidlthecisa 
in which a apaiW plan baa beaa held naceatnrf i the defendant had ca- 
farad. W^ adant that be when hna dona to he may be aoed m 
alaigneay TtJbiay r* NanU{a)\ ftir it ia hi raapact of the peneplioff of 
the pi^oita that be ia chaiged at aavigneei and it ia immntarial whethtr 
be hni aaaata or not, Jtdkr n CJojeftarf ; therefore^ lie hne net the op* 
portonity of plendingplMe oAtUttUtnwU $ Buekls^ n Pitk* A nd if amd 
in corenaniaa aaaignea genarally, die jndgnwnt ia de homUpf€fnk; 
TUm^ ▼• NorriMf and 1 Sttmnd. 2, n. L By thia fbraa of aetioe, 
theUBfatei Urn plaintiff aeaha to make the defendant, who parhapa hm ao 
aaMta, pay ont af hia own peekec the rani ef promioaa whichj h aidit be 
admittad^ be did mt eccnpy. Fer nhhongh tme that he cannot waire 
the term ao fiur aa net to be liable to the amonnt of aaaeto, if aoed iakie 
repr ti an ta tira charaeter, yet he may waire the po a e eat ion, and net enter, 
and then he b rightly sued aa admtnietrator; Hdkf r. CoaeAarf. The 
ihdt of entry ia admitted in the pleas in WiUiami r. Bo9anqtMi aad alt 
tiw other casea referred to. In RemmmU v. BremHdge{h)^ it was bdd 
that an administrator snod petaoaally for rent nocming due after intei- 
tate's death, baring prored that he had waired the possession, the action 
coold not be muntained. In JhrUley r. CuUanee the heir had entered. 
WilUams r. BomnfUeimnd the eases of actual assignment stand on totally 
different grounds; there the defendant has assented, by exeentiiig 
the assigpment, to take the term at all risks, and therefore is liable, 
whether it lie prored that he enters or not. But is an administrator 
who undertakes the arduous doty of protecting the| property of tbe 
intestate, who ia a trustee for the next of kin, perhi^ interested in the 

(9) 1 Lord Raymd. 563. (b) 8 Tannt. 191 ; S. C. 2 B. Hoore, 94. 
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smallest possible amonnt himself, is be to have the liability of an Impro- 
vident lease, taken by his^ intestate, forced npon him ? * The case of 
DowM V. Digmm (a), is precisely in point ; in that case the traverse 
was prectsdy the same as in the present — the case is altogether 
•nalogoos — and the defendant sdcceeded becanse the phiintiff did not 
shew in support of the issue that the defendant had assented to take. 
The law upon this subject is fully laid down in Williams on JSrecttfor#, 
lOBO h 1246, and he is borne out by decided cases; Boukon v. Cafum(b); 
Sackvill V. Evans (c) ; Gartk v. Ta^ftar (d) ; Ca/y v. JosUn (e) ; 
WiUtm V. Wigp (f) ; Wilkmstm v. Cktwood (g). Upon withdrawing 
the other issues from the jury PowM v. Sonnet (h) was cited. 

Mr. Collins^ Q. C., in reply.— An administrator is chargeable al 
assignee witb or without entry, and when so charged mast plead specially 
to get rid of personal liability ; MauU v. Caecj(jffir, JBxeeuink of M. 
Headsj (t), is precisely in point ; in this case there was no entry, and 
yet the defendant was held personally liable and pot to the special plea. 
In RiAery v. Sitpkms also there was no entry ; we have, therefore, dear 
suithority to shew that when the administrator does not enter he is still 
pat to his special plea to protect himself from personal liability. 
From BwMey v. Pirk (o Rdd v. Lord TenUtden the nniform current 
«f cases shews that where an administrator is sned as assignee he must, 
to confine his liability to his representative character, disclose that 
character by special plea, on the ondoobted prineiple that the plaintiff 
is presomed to be ignorant of the title of the defendant ; and, there- 
lore, by charging him generally as assignee the omus is thrown on 
him of divesting himself of that character. DstUUy v. CuUanee. 
The cases of assignees of bankropts are not analogous, their assent 
b necessary, bnt the slightest manifestation of assent is saAcient 
to render them chargeable as assignees, but by taking out admin- 
istration administrator assents ; so anless the heir assent, he is not 
chargeable as assignee ; and, therefore, in DowM v. Dignan evi* 
dence of his dissent was properly admitted, to shew that he was not 
Assignee ; bnt even from that case no expr^s analogy can be collected 
as to what evidence is admissible under such a traverse in the case of an 
beir, for that case turned principally on first plea, and the issues were 
left by oonsent to the jury ;— bat we have express authority to shew 
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(a) Battj, 098 ; 
(c) Freem. 171* 
(e) AUeyne, 34. 
(g) Anstrather, 905. 



(6) Freem. K. B. 396w 

(d) Freem. 860 ; S. C. 3 Bao. Ab. 388. 

Cf) Lev. 127. 

(A) 1 Bli. N. S.645. 



(j) Cro. Jac. 549 ; S. C. 2 Boll Ab. 131, Nom Paule v. Moodie. 
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that letters of administnitioii sopport the issne; Sir W. Mcr^teate; 
1 Smith:* Leading Catea, 21 ; Com. Dig. CooU C. 1; <<So if » man 
" ooveoant for himself and his assigns, for an executor or administrator 
« is an assignee ;" and same principle is stated in iliioii. (a) ;— <' So if 
** an assignee of a term covenants for himself and his executors, tlie 
executor may be charged as assignee ;*' Com. Dig. Oovis. C. S, and 
Year Book, 27 A. 8, p. 2, pi. 5. The case of WilUami r. BosanqtiH 
pnts the question beyond a doubt as to an assignee by deed : and is not 
the case of an assignee in law an a fortiori one ? for where the law 
•makes a man assignee will it not infer every thing necessary to complete 
that character ? That it does is clearly proved by all the cases cited by 
Mr. CLeary on the doctrine of relation ; they shew clearly that the 
law invests the administrator with possession, for he may maintain 
possessory actions for causes of action afising before administration 
granted. That doctrine was introduced to protect the property of in- 
testates; and to effect that object it is necessary that the administrator 
should deal with the property of the intestate immediately on his 
decease. Whatever the vdne of the term, it is admitted he cannot 
waive it, and 4t is clearly his duty to make the most of it: will not the 
law then itafer that he deals with the term which he cannot waive so as 
to divest himself of all liability ? Or, in other words, will not the 
law infer that he enters upon it ? But it is said dthough he cannot waive 
the term he can waive the possession. What is the meaning of waiving 
the term ? Is it not saying that the term did not vest in or come to 
him ? and such is the gist of the plea in the present case. One &llacy 
pervades the Whole of the arguments on the other side; they assume 
that the being chargeable and the being liable are identical : this would 
be true in the case of an assignee by deed ; hot an assignee in law 
has this advantage, though chargeable as such he is not neoesaarily 
personally liable as such, but may by pleading confine his liability to the 
amount of assets. This form of action does not, therefore, in the 
lightest degree vary the administrator's liability, since by disclosing his 
special character he may put himself in the same position as if expressly 
sued as administrator, and it can be no hardship on him to apprise the 
plaintiff of the nature of his defence. And as there are certain rules of 
pleading to be observed in every action ; and it was perfectly optional 
for the defendant to plead a different plea in this case, he cannot 
complain of hardship when he has not thought fit to do so ; and must, 
as in every other action, abide the consequences of the defence he has 

put upon the record. 

Tuesday, June ]6ih. 
Richards, B. 

In this case the defendant is sued as the assignee of a certain lease. 



(a) Moore, 44. 
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and as such it is sought to charge him with rent; the defendaiit has 1840. 
pleaded that he is not assignee modo etformd. Upon the trial, the plain* ^-^^-^^ 
tiflp proved the lease executed to the lessee, and then produced the grben 
letters of administration granted to the defendant of the goods and .^.Z q. 
chattels of such lessee, and upon these he rested hb case and insisted that ustowel. 
he had a right to recover ; upon the other hand> it was insistej], that the 
mere proof of being administrator did not make the defendant personally 
liable : the learned Jadge being of the latter opinion directed the jury to 
that eflfect, and an exception was taken to snch diceotion. Several cases 
have been cited in support of this exception, and amongst oihersSeid v. 
LordTenterdeHy for the purpose of shewing, that an executor sued as assifp- 
nee ought to allege, that he took the premises^ in respect of which he 
was sued, as executor or administrator, and that the profits of the premises 
were less than the rent, &c. ; and that haa been the course of pleading \ 
where the executor has entered, and in such case it is quite-right ; but no 
case has been cited to shew such a plea, where he never entered but stood 
aloof from the property. I conceive where an administrator enters be 
is pnt to plead specially, as in Reid v. Lord Tenierden. There is no 
doubt that the administrator is assignee of the term, and that he may 
be saed in one of two ways ; he may be sued as personal representative 
and judgment recovered against him de bonis iesiaioris ; or he may be 
sued as assignee ; but then the plaintiff is not only bound to shew that 
he is persomd representative, but also that by entry or the like ho has 
made himself assignee. In WUUams v. Bosanquet^ it was decided that 
it was not necessary that an assignee of a lease by way of mortgage 
should enter, to make himself liable on the covenant for payment of rent ; 
but no case has been cited where it has been held that an administrator 
without entry makes himself personally liable. The law recognises the 
distinction between the two characters in which a personal representa- 
tive may be sued ; and the present case affords a strong illustration of 
the importance of preserving that distinction. You may sue the de- 
fendant in his character of personal representative, and you mdce him 
• liable by privity of contract; and yon sue him in deiineif although in 
point of law he tis assignee de bonis iesiaioris : yon may also sue him 
charging him to be assignee in fact, not upon privity of contract, but 
npon privity of estate, and you must lay the venue in a particular 
county. Does not the law here clearly recognise the distinction be- 
tween an assignee in law, and an assignee in fact ? 

In order to sue a defendant by privity of estate, the onus^ in my 
opinion, lies upon the plaintiff to shew him to be such an assignee as 
may be personally sued, and in such case the plea that he is not assignee 
$nodo ei forma puts every thing in issue. A personal representative may 
not possibly know the multitude of premises of which the deceased was 
lessee, where he has not taken possession of them ; and therefore it 
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woald be a hard law to hold the doctrine contendisd for by the phintSff ; 
whereas an exeentor or administrator oaght not to be discoomged from 
undertaking the trust of administering the property of the deceased. 

An heir who has not entered may protect himself when sued si 
assigneoi and he may do this although he has taken some other estatsi 
of the ancestor ; and a devisee may do the same. It has be^n insisted, 
howevWf that these cases are not analogous to the present, beeanse hj 
proring the will in one case, and taking out administration in the other, 
the personal representatires elect to take the property of the deceased, 
and that in law they cannot waire the term without wuving the adminii- 
tratioa; but may it not be smd that an heir or derisee, by taking a portioa 
of the property of the deceased, makes a similar election ? I cannot admit 
that there is no analogy—*! think there is a strong one ; a persoosl 
representali?e it is smd cannot wtire the term without waifing the 
administration ; but that rule relates merely to his liability qua ezeeo- 
tor, or qmi administrator ; and if they enter it is quite true they cannot 
waire the term ; but if they never enter they do not make themselTeB 
personally liable. If it be endearonred to make the heir liable, he may, 
under llO.^c 47, plead Sientper dueenu Neither executor, admia- 
istimtor, or heir, can waire the lease so as to avoid their liability; bat 
that only refers to their liability qwi executor, &c., and not to their per- 
sonal liability. The case of Mawle v. Cocker (a), is most like thu case ; 
but in that case the defondant Was liable to be sued as an execotrix 
entering ; that case, however, has not been much relied on ; and upon the 
whole of this case I am of opinion that the judgment below was righb 



FosTKB, B. 

After stating the pleadtngs,^said— -The question raised in this case iS) 
whether the general mode of pleading adopted by the defendant is 
sufficient ft>r his defence ? that defence being that although he was ad- 
ministrator he never entered. Th^ro is no difference of opinion as to 
whether an administrator is liable, if he never entered ; but the qaei- 
tion is, whether the defendant ought to have pleaded such defonee 
specially and inform the plaintiff of the nature of it ? Tbttt the plaintiff 
has a right to treat an administrator as assignee is not diaputed ; and 
this is the privilege of the plaintiff, if he treat him as personal repre- 
sentative he can only have judgment de bonis UUatom ; but if as asMgnee 
and the dcrfendant do not plead specially he will have judgment deboms 
propriii^ The reason given for this distinction b remarkable^ becaose 
he cannot know the case of the defendant ; and this reason applies with 
equal force Vo the defendant in the present caee as it could in any other; 
and in aofoidanoe with all the rules rogulating the necessity of special 



(a) Cro. Jap. 549. 
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pl«adii^, fuul ibe reason of these niles» the defendant here ought to 
hare pleaded his defence speisially* Bat if e need not roly on principle ; 
there areanthorities to support the application of these principles to the 
present case. In a case like the present, no sach plea is to be found as 
has been relied on heroj and that is a strong circnmstance to indicate, 
that such a mode of pleading is not permitted by the law. There is a 
remarkable precedent the other way, of an executrix pleading she had 
nerer entered ; Pauk t. Moodie (a) ; and also in Rubery ▼. Siqfhens. 
It is impossible to distinguish the present case from either of these cases ; 
the one a very old, and the other a very recent case ; and there is uo 
precedent the other way : the exception mi9st, therefore, be allowed. 

There will not be any injustice, as the Court would allow the de- 
fendant to amend his plea, 
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My opinion is that the plea is falsified by the evidence giren on be- 
half of the plaintiff. The issue joined is upon the question whether or 
not all the estate and interest of the intestate in the preipises vested 
in the defendant ? that is the single question knit between the parties : 
and our inquiry ought to be, whether or not the evidence sustained that 
iasne ? and in strictness we ought not to inquire what would be the effect 
of finding one way or the other. However, as these considerations have 
been very much pressed upon us, and as my Brethren have gone into 
them, I will not abstain from them altogether; but I will first examine 
the issoe upon the record, and see whether it was sustained by the pro- 
duction of the letters of administration ; whether by the grant of them 
and by his acceptance of them, he became possessed and entitled to 
all the estate and interest of the lessee ? I protest I cannot conceive 
what estate of the intestate it is that is not vested in the defendant ; I 
cannot discover what portion of it remains uninvested in the defendant. 
la it sud that because the letters of administration may be revoked and 
granted to another, that all the estate and interest does not vest ? or 
can it be said, because he takes as a trustee, that all the estate does 
not vest ? If the letters be revoked the estate and interest pass to the 
new administrator, bnt in the mean time it had vested absolutely in the 
former administrator and nothing remained uninvested. It is essential 
for the administration of the intestate's afiairs that this should be law ; 
if it were not so, he could not defend the property ; and therefore it is, 
that not only does all vest in him from the moment he obtains letters of 
administration, hot also from the death of the intestate. In ejectment 
he may lay the day of demise to be the day after the intestate's death ; 
and it vesli in him in possession, for he may maintain trespass for in- 



(a) 2 RoUs B. 131. 
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jnries done to it, which he could not do, if this were not so. Bat not 
only does all the estate and interest thus vest in the administrator, hot 
it is also to be considered that he may shew in his pleading that he did 
not take possession of the property, or that it was worth nothing, or 
worth bat little ; bat I qaestion whether he ooold merely say he noTor 
entored ; I think he woald be boand to go on and shew something more 
than that he never took possession. The law easts npon him the pos- 
session ; it enables him to bring actions, and his character of adminis- 
trator obliging him to be accountable for the property of his intestate, 
he cannot waire the term ; he is not only liable, bat answerable for the 
value of that term to those who are entitled to the assets of the deceased ; 
and that will afford a very good reason why in conscience the adminis- 
trator is possessed of the torm although he has not taken it. The case 
of the heir and devisee I will not say have no analogy to the present 
case, but they are distinguishable from it upon plain and obvious grounds. 
To vest an estate in an assignjse there must be assent upon his part, or 
there must, at least, be an absence of ^dissent. With respect to an heir, 
the estate is cast npon him ; he may waive the interest, where he never 
assented, and his plea would be maintained in point of fact. So also 
of an assignee in bankruptoy ; he may waive also, if he do so at once, 
and he will not be chargeable ; but if he assent for a moment he is 
chargeable throughout as assignee ; the case of Turner r.Ri€hard9(m(a)t 
and the cases relied upon in that case, if authority were wanting, suffi- 
ciently bear out these positions. But an administrator, by taking out 
administration, assents to take the entire of the property of the intestate 
which the law gives him a right to ; and he who does so, assente to take 
each and every term of which his intestate was possessed, and he cannot 
divest himself of it ; for the law says he cannot waive the term without 
waiving the administration altogether. What is the meaning of waiv- 
ing the term ? Sorely it is not waiving that which does not vest in 
him ; and having once assented to take, by administering he cannot 
waive, without, as I have said, wuving the administration. That is the 
only meaning which, as appears to me, can be given to the expression 
waiving the term. 

It appears to me that some confusion has arisen from the state oi the 
law with respect to assignees generally. Formeriy, entry was considered 
necessary to charge him, and the declarations all contain an averment 
to that effect ; and that law was adopted not only as to assignee in &ct 
or in law, but also whether he were subject to redemption or otherwise. 
That law was laid down by Lord Mansfield in Baton v. Jagueg (b); 
but that case came to be considered in WiUianu v. Batanguei, and it 
was held in the latter case that entry and taking possession were per- 



(a) 7 East, 3. See also Copeland v. Stephens^ 1 B. & 4* ^3. (6) DoDg. 455. 
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fectly immaterial to the qoMion whether the estate or interest vested. 
I protest it appears to me that the case of an administrator is an a 
fortiori one ; because in his case entry ought to be presumed, being 
necessary for the preservation of the intestate's estate. 

If we were to consider this case upon reason and without authority, 
I most say that, in my judgment, the entire estate and interest of the 
intestate in these premises vested in the defendant. It must not be 
considered that this imposed any additional liability upon the defendant. 
He may be sued either upon the personal covenant, or as assignee ; 
the plaintiff may elect ; he cannot know what has been the profit the 
administrator devised from these premises, or whether he entered upon 
them ; he has therefore a right, when he discovered that the defendant 
took out administration, to presume that he took possession of these 
premises, which I say he was bound to do, and to sue him as assignee 
thereof, without alluding to his character of administrator at all ; and 
wha^ difficulty does it impose upon the defendant to say, that the value 
of these premises, with the other estate of the defendant, does not 
enable him to pay the rent ? If he were sued as administrator he 
should pursue this course. If, therefore, it be once admitted that he may 
be saed as assignee, and that does not carry his liability farther than if 
sued as personal representative, there is no hardship imposed upon him in 
requiring him to tell the plaintiff what his defence is. That this has been 
the understanding of the profession from the time of Croke Elizabeth and 
down to Crompton Meeson and Roscoe^ is apparent from the authorities 
cited, and especially from the case of Rubery v. Stephens. I will add, 
as my Brother Fostsr put it, that no precedent is to be found seeking 
this defence by traversing that the estate and interest came to the de- 
fendant ; no such plea is to be found in any text book or in any book of 
precedents ; no writer asserts and no book contains the doctrine, that a 
person who has the whole control over property, can say he has not 
taken it; and in that early case, cited by Mr. OLeary in his very 
concise and apposite argument, instead of relying upon the defence 
suggested in this case, the defendant pleaded he never entered ; which 
is a strong authority to shew what the understanding of the profession 
was. In B^d v. Lord TenterdeHf the defendant pleaded that the pre- 
mises were not of the value of the rent, and his plea was held ill for 
not accounting for the personal estate, which shews, that although the 
defendant was sued as assignee, he must shew that there are not sufficient 
assets to pay the rent. That objection appears to have been remedied 
io Rubery v. Stephena^ where the defendant being sued as assignee, plea- 
ded he was only entitled as executor, that the premises were of no value, 
and that there were no other assets. He did not deny whether he 
entered, and that does not appear to have been considered material, as 
there was no demurrer upon that ground. It would appear to me. 
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lookiiif at the ploadiagB in this eo^ dM it wMmia i ttnag talkontj 
ftr mjiBg llwt the entiy oT an •dminiftrator w imimteria], mad doet not 
decide whether he u usigoee or not ; and abo, that whether be eaten 
or not he most aeeoant fin* the nine of pramiaaa. With reepert to the 
eaaeof AToCtDN t. Torer, 1 will not aajanjthingof theeondnuon to which 
the Court (wne in that eaae ; it waa very £f«rant frotn the preaent, in 
which the iaaiie ii hnit apon a partiedan point ; aad Pmika B. took 
eapedal car* that the deetiion in that caae dMmld not be carried heyoml 
ezactljr what the Cout then deoded; fiw ha Mid, " we do not n J whether 
"he mtghtormightBotbeliaUejomtljrwHhhiaoo-execator in their ovD 
" right, eMN wcCiloirt CKfrjF bjr rither, ta an action oFdeht for rent aecrainj 
" after the tefltator'i death, ae the term reeted in both hy operation of hw, 
" for, after a e eq/ tim ff the-exeeotorehip, aeitlwr of them could MutM tit 
" term." It appear* to me meet dearif that all the ettate and intereit !■ 
dieae preniiaet reated in the defendant, and that the prodnction of tb« 
letter* of adminiitration paoTod that tMna. Tfaia wilt not indooe uf 
greater hardihip opon the peraooal representatlre ; Hiejr are, I admit, to 
be enconraged ; and that no diaoonragement ongbt to be held oat to them, 
in anjr opnion to which we come, it ongbt not to be rappoaed that we ue 
imporing aajr additional harden npon them : no grea^r hardphip i* im- 
impoeed upon them hj tht* deciaion, in thi* action tbaa in an action of oi- 
nnapir^and erery penon is required to adopt the raoda of |rieading railed 
tobi*defmee. Anheir-at'lawmayHythBtheneTeraMented toatAni- 
Hoaa ktredila*, and if the penonal rcpretentatire plead the laine 
■peeiaDf, ft -will arail him; hnt in thi* caae, proof of entry hna 
no part of the plaintiff't caae, in aoatointng the iasoe hnit apon 
theae pleadings. The preaomption of Uw ■*, that the adniintitratM- 
took poiaesiion of tbe premiaet, subject, howerer, to be denied ; and 
that t* dearly proved by hi* right to maintain poaaetaory actioa*, 
the cause of which eccmed after the death and before the grant 
of letter* of administration. It is tme that in this case, as fcr at we 
hare been able to coniider it, we mnit recur to principle, althongh I do 
not think it I* altogether withoat anthority, the aathority of precedenu 
is with the plaintiff; and the opinion of tbe Coartin Nation r. Tostr, 
as it may be collected from Parke, B., appear* to lean tbe same way ; 
■o that althoi^h the case ia of the first impression, it does not rest on 
principle nione, hot also npon anthority. There was another exception 
not notked by my Brethren, namely, a* to the learned Jadge's with- 
drawing tbe other isauea from the jory. We are all, however, of 
opinion that a discretion ntsta with the Judge to take ludi a eoarae, 
and that he wa* authorised to discharge t)ie jury from such issues. 
Venire tie noro. 

END OF VOLUME SECOND. 
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ACKNOWLEDGMENT IN 
WRITING. 

^ee Limitations, ^atuteof, 10, 11. 

ADMINISTRATION AND 
ADMINISTRATORS. 
See Delay. 

i^BCUTORS AND AdMINHTRATOKS. 

ADVERSE POSSESSION. 

See Limitations^ Statutib up, 8, 9. 

AFFIDAVIT. 
See CHi»nNAt Informations, 1, 2. 

JUDOMSNT, 14f. 

Sbrvicb, 1» 6, 7. 
Vknvb, 3y etpasnnL 
I. Generaify* 

1. Tho Coart will net allow addttional 
affidavits to be filed by the party who 
applies for a new trial in answer to 
affidavits filed to resist that application ; 
but if, upon bearing the motion, the 
Court think U necessary, leave will then 
be granted to do so. C P. Adminis- 
traior ef Kelly v. Dolphin 78 

2. Where a witness to a deed of snbmis- 
■ion to arbitration refosed to verify said 
deed by affidavit, the Court did not 
consider the rule reqairing the affida- 
vit to verify to be inflexible,, and onder 
the drcttoistances of this ease, the deed 
was made a rule of Court without such 
affidavit. C. P. Shoriall v. ilforon 87 

3. Where a party seeks to use affidavits 
somewhat irregularly, and it is appa- 
rent that if he applied to the Court he 
would obtain leave to use them, the 
Court will allow the affidavits to be 
used, without potting the parties to the 
expense of a motion for that purpose. 
Q. B. Anonymeui 1 67 

4. A motion brought on upon a notice 
served before the affidavits were filed 
upon which it was grounded,is irre||;ular,' 



and will not be entertained, although 
copies of the affidavits be served at 
the same time with the notice. Q. B» 
Anonymous 169 

II. Form of, 

5. An affidavit in support of a motion to 
set aside the service of a writ, on the 
ground that it was served in the liber- 
ties of the city of L., and not in the 
county of L. (to the sheriff of which it 
was directed), or the confines thereof; 
Held to be defective, in not mentioning 
the particular place or part of the liber- 
ties where the defendant was served, 
and also omitting to negative that the 
defendant had been served with a copy 
of the writ within tlie proper jurisdic- 
tion. L. E. Maguxre v. ScoU 224 

6. The affidavit of the service of an eject- 
ment on the title must be entitled in 
strict accordance with the frame of the 
demises as laid in the declaration. L.K. 
Lofoeland d.Lynek, v. The Casual Bfector 

240 

7. An affidavit to hold to bail made by 
the plaintiff, stating that W. R. (the 
defendant) was indebted to the depo- 
nent in, ftc, principal money, due to 
the deponent as the bearer on demand 
of a certain '' check*' drawn by the said 
W. R. on one R. R., which said check^ 
was given to deponent for valne received 
by the said R. R in diet, he, found 
and provided by the defendant for the 
said R. R. and at his reqtmst, and 
for money lent and advanced to him, 
at his like request, by the deponent, and 
which said ^ check" was made payable 
to deponent on demand, and had been 
refused payment by the said R. R., to 
whom it was duly presented for payment; 
Held^ that this affidavit was insufficient, 
the instrument therein set forth not 
being a check, but merely a written 
direction to R. R. to pay his own debt ; 



s 



AFFIDAVIT. 



APPEAL. 



HMaUoy thai this instrament •oold 
not be pre8ai9ed to be a bill of ex- 
change, inasmuch as it was not stated 
to be stamped. L. fi. Cleary v. Ram' 
say 243 

III. When required. 

8. Amendment of a plea permitted after 
an argument and judgment on demurrer, 
where the point was doubtful, although 
there was no positive affidavit of merits, 
where the question of merits mnst be 
decided on the trial. Q. B« Hoyte v. 
Hogan 33 1 

9. In this Court, an affidavit is required 
to ground a motion for further particu- 
lars of the defendant's set-off. L. E. 
Darley v. Executors of Murphy , AUot' 
ney 381 

AGENT. 
See Principal and Aobnt. 

A6REBMENT. 
See Plkading, 7. 

AMENDMENT. 
I. After Writ of Error. 
1. Where the verdict of the jury upon the 
substantial issues was given, and no 
finding appeared upon the record upon 
two formal issues, the Court allowed 
the record to be amended, by entering 
« verdict in conformity with the evi- 
dence, as appearing on the bill of ex- 
ceptions, after writ of error sued out, 
and judgment pronounced in the Court 
of £>rror, and before the return of the 
transcript. L. E. Quin v. ^oHofiai 
Insurance Company 37 

^Z. Such an application must be made in 
the first instance to the Court below to 
amend the record, and afterwards to 

^ the Court of Error to amend the trans- 
script. IhiiL 

3. The Court will not allow a plaintiff 
in error to amend his assignment of 
errors after special demurrer, where the 
amendment does not tend to the fur- 
therance of justice. L. £. Roddy v. 
Clements 229 

«I1. In Pleadings generally. 

4. In an ejectment on the title, a Verdict 
for the defendant set aside, and thedecla- 
ration allowed to be amended, by alter* 
ing the date of the demise, on payment 
of the costs incurred. L« £• Lessee of 
Hayes v. Cashen 227 



5. On motion to amend a dedaralion by 
averring notice of dishonor of a bill oiF 
exchange to the personal representative 
of A. instead of to A., which latter was 
done in the declaration, it appeared that 
the declaration was filed as of Michael- 
mas Term 1837; that the defendant 
pleaded and issue was joined in due 
course ; and that no further proceedings 
having been taken by the plaintiff at 
the beginning of Easter Term follow- 
ing, the defendant applied for judgment 
as in case of nonsuit, which was met 
on the part of the plaintiff by a pe- 
remptory undertaking to go to trial ; 
and that in advising proofs for this trial 
the mistake was discovered which it 
was now sought to remedy, but the 
Court considered the application was 
too late, and refused the motion with 
costs. Q. B. Hughes v. Parker^ Ad* 
ministraior ofEgan 282 

6. In an ejectment on the title, an amend- 
ment of the declaration permitted before 
defence taken, by substituting the name 
William for John in the description of 
the premises. Q. B. Lessee (/Briem 
V. the Casual Ejector 329 

7 Amendment of a plea permitted after 
an argument and judgment on demurrer, 
where the point was doabtfal, although 
there was no positive affidavit of merits, 
where the question of merits most be 
decided on the trial* Q. B. Hoyte v. 
Hogan 331 

7. The dechratton, defence, and other 
proceedings in an ejectment for non- 
payment of rent permitted to be amend- 
ed by striking out the name of one of 
the lessors of the plaintiff, upon the 
terms of giving security to the defend- 
ant for costs. Q. B. Leseee qfRsuseli 
V. TuthiU 360 

8. Where the defendants had pleaded the 
general issue and statute of limitations, 
with which notice of set-off had been 
given, they were permitted to amend 
their pleas, by adding thereto a plea of 
set-off, upon the terms of amending 
plaintiff's copy of the pleas, and with- 
drawing their notice of set-off. L. fi. 
Darley v. Executors tf Murphy, Attor- 
ney 383 

APPEAL. 
See Notice, 2. 



APPEARANCE, 



ARREST. 



APPEARANCE. 
See Akrest, 1, 9. 

1. Where three defendants were included 
IB one Gommon law aobpflena, and a 
joint appearance was entered for two of 
them, upon which separate dedarations 
were filed against each ; Held, that such 
declarations were regular. L. £. La- 
nauze v. Stokes and others 109 

2. Where a defendant was arrested under 
a marked writ, and gave an under- 
taking to appear on the first day of the 
ensuing Term, or in default thereof 
ihat judgment might be marked against 
bim ; the defendant not having appear- 
ed, the Court granted an order nisi to 
ahe plaintiff for liberty to enter a par- 
liamentary appearance for the defend- 
ant. Q. B. Radford v. Bustard 162 

S. Where the process was against husband 
and wife, a separate appearance entered 
for the latter was set aside with costs, 
to be paid by the attorney who entered 
it, L. £. Poe V. Jones and Wife 379 

APPOINTMENT. 
See Powers. 

ARBITRATION. 

1. Where a witness to a deed of submission 
to arbitration refused to verify said 
deed by affidavit; the Court did not 
consider the rale requiring the affidavit 
to verify, to be inflexible, and under 
the circumstances of this case, the deed 
was made a rule of Court without such 
affidavit. C. P. Skortatt v. Moran 87 

2. It is good cause against making an 
award a rule of Court that the submis- 
sion to refer is not in writing ; and it 
lies npon the party applying for that 
purpose to shew it was in writing. Q. B. 
Goulding v. GoMing 164 

3. Eiither party may revoke his submis- 
sion before it is made a rate of Court. 
Sembie, ibid. 

ARREST. 
]• Where a defendant was arrested nuder 
a writ of capias quo minus^ in which 
he was described by the initial of one 
of his Christian names, he was dis- 
charged on entering a common appear- 
ance, although he had signed the pro- 
misory note on which he was sued by 
the same initial, it appearing that due 



diligence had not been used by the 
plaintiff to obtain a knowledge of the 
defendant's proper name. L. E. Symes 
V. Bati 23 

2. Upon an application to be discharged 
under the Mutiny Acl, which directs 
that *' no person enlisted as a soldier, 
** or serving as a non-ooro missioned 
"officer or drummer on the permanent 
** staff of the disembodied militia, shall 
" be liable to be takon out of her 
'* Majesty's service by any process of 
'^ execution," unless upon affidavit that 
the original debt amounts to £30 — it 
must be dearly and explicitly shewn 
that the party applying was a soldier 
''duly enlisted** at the time of the ar- 
rest, and that such arrest was '*con- 
" trary to the intent of the act,*' the 
provisions of which are to be construed 
strictly. L. E. Pounder v. Booth 34 

3. Upon a motion to discharge a defend- 
ant froQi custody, upon the ground that 
she is a married woman* notice of the 
motion must be served upon the op« 
posite party even to obtain a condt* 
tional order. Q. B. King v. Keenan 66 

4. Where a party was in custody on a 
criminal charge which was abandoned, 
but immediately on being liberated from 
the dock he was taken in execution by 
the sheriff upon a writ of ca. sa. which 
had issued at the suit of the plaintiff, 
who had no connection with the pro- 
secutor in the criminal case ; Heid^ 
that under such circumstances he was 
not privileged from detainer and ar- 
rest. Secui — if there had been any 
collusion between the plaintiff and the 
prosecutor. L». £• Buchmasters v. Cox 

1Q| 

5. Where a person is in custody of the 
sheriff upon a criminal charge^ it is not 
necessary to obtain an order of the 
Court for the sheriff to detain him in a 
civil suit. Ilnd. 

6. In such a case the application for the 
prisoner's discharge may properly be 
made to the Court out of which the 
writ issued; but the Criminal Court 
might also take cognizance of the mat- 
ter. Per PEBfNBFATHER, B. Ibid. 104 

7. An application for an order to have in- 
formations returned in order to ground 
a motion for admitting prisoners ta 
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ARREST. 



BAIL. 



bail, is not a motion of oonne ; some 
gronnd mast be stated in the affidavit 
Q. B. Eegina v. Carbeit 265 

8. A party was arrested by a magistrate 
on snspicion of felony and sent in the 
custody of a policeman to the honse of 
a person, who conld not leave his bed, 
for the purpose of identification, and 
with the orders that in the event of his 
being identified he was to be taken 
from thence to gaol. The prisoner 
having been identified, was, in accor- 
dance with the foregoing orders, com* 
mitted to gaol, and afterwards acquitted 
by a jury of the charge i HM^ that 
in an action against the magistrate for 
lalse imprisonment, the jury were 
rightly charged — that the conduct of 
the magistrate was illegaL HMj also^ 
that bona fide$ in the mind of the 
magistrate was no justification. Q. B. 
Annette v. Oebome SI7 

9. The defendant having been arrested on a 
mariced writ, issued out of this Court, 
was discharged on entering a common 
appearance, upon the ground that his 
goods had been seised under an attach- 
ment from the Lord Mayor and Sheri£Ps' 
Court for the same cause of action, and 
that the proceedings in that Court were 
pending at the time of the arrest. L. E. 
Daniel v. Daniel S74 

10. Where a person has by his proceed- 
ings in another Court obtained security 
for his demand, he shall not afterwards 
arrest the defendant for the same cause. 
Per Pennbfather, B. Ibid. 378 

ASSIGNEE. 

See Executors and Aomini8TRator9. 

R. assignee of a lease for lives, devised 
the lands to trustees, in trust for his 
wife, for life ; remaindei* over for the 
whole of his interest : Heldf that the 
wife was assignee of the testator's 
entire interest for her life. L. E. 
MaunseU v. Bussell 205 note, 

ASSUMPSIT. 

See GOARANTIE. 

ATTACHiMENT. 
1. Where a frivolous demurrer was filed, 
a motion to take it off the file was 
granted, and the perty n^ho filed it 



ordered to pay costs : Hdd, that an at- 
tachment may issue for these costs, as 
they edvAd not be included in the exe- 
cution, not being costs in the cause. Q.B. 
Anonymous 66 

2. Attachment refused against a witness 
to a deed of submission to arbitration 
for not Terifying said deed by affidavit. 
C. P. Shoriatl v. Moron 87 

ATTOftNBY. 
See Appearance, 3. 
Costs, 7, 8. 

1. In transitory actions, an attorney has 
the privilege of suing in his own Court 
and laying and retaining llie venue in 
the county in which it is situated ; not- 
withstanding the defendant applies on 
the usual affidavit to change the venue. 
Q. B. Montgomery v. Cheyne 163 

2. In an action by an attorney for the re- 
covery of a bill of costs, the venue was 
changed, before plea plewied, to the 
adjoining county from the county of the 
city of L.9 in which the venue was laid, 
upon an affidavit that a fiiir and impar« 
tial trial could not be had there. L. R 
Soyte y. Smyth 366 

AVOWRY. 
See Pleading, 1, 2, 3, 4, 6. 

AWARD. 

See Arbitration. 

BAIL. 

See Affidavit, 7. 
Arrest, 7. 

1. Where the names in the bul* piece 
were different from those in the d^nd- 
ant's order and notice of bail, and it 
was not stated where it was taken, 
although it appeared to have been ac- 
knowledged before a Commiasioner, 
it was held infonnal, and was ordered 
to be taken off the file. Q. B. AMwny- 
mom 169 

2, Where, in an action against the bail, 
it appeared that the bail-bond was exe- 
cuted 00 long ago as the 1 8th of 
November 1837 ; that the bail offered 
to render the principal on the 21st of 
November, but subsequently requested 
the plaintiff to delay pro<»eding8 on 
the bond, and the principal had in the 
mean time become insolvent ; a motion 



BAIL. 



CONSENT. 



to ttsy prooeedingB was refused with 
ootta. Q. B. Smithf Auignee qf Norru^ 
T. CaUan 180 

BANKING COMPANIES. 
SeB Plsadinoi 5. 

BANKRUPT. 

See Sheriff, 3. 

BARON AND FKMG. 
See AKsaWj 3. 

HmiBAMD AND WlF8« 

BENEFICIAL INTEREST. 
See Registry of Electors, 2. 

BILL OF EXCEPTIONS 

1. The Coort, with great relactanoe, al- 
lowed time for filing a bill of exceptions 
where the trial had taken place more 
than two years before^ altboogh the 
parties had, by consents between them, 
extended the time until within a few 
days of the Term in which the applica- 
tion was made. Q. B. Lessee ef' Daw- 
eon V. Bell S79 

2. Parties cannot by consent vary the 
four-day rde, without making the con- 
sent a rule of Court. IM* 

BILL OF EXCHANGE. 

See Affidavit, 7. 
Arrest, 1. 
Where the defendant alleges that certain 
bills on which he is sued are forgeries, 
the Court will order the plaintiff's 
attorney to exhibit them to the defend- 
ant for inspection. Q. B. Smiih y. 
M'Gonegal 272 

BILL OF PARTICULARS. 

1. In an ejectment on the title, where the 
question was one of part and parcel, 
the Court, upon the apj^ieation of per- 
totis served with the ejectment, who 
were at a loss to know the particulars 
of the lands sought to be recovered, 
made an order restraining the lessor of 
the plaintiff from procfseding in the 
ejeetment, uutii he should furnish a bill 
of particulars (mrith a map annexed), 
epecifyiog, by oMtesand bounds,the pre- 
mises which hci sought to recover. L. E. 
Lanee of Ross v. the Casual Ejeetor. 25 

2. Where the plaintiff does not furnish a 
bill of particulars, the defendant may 
move at once lor ^m,' without making 
any application to the plaintiff, and he 



will be entitled to the costs of the 
motion. Q. B. Eari ONmU ▼. Orr 287 
3. In the Court of Exchequer, an affidavit 
is required to ground a motion for 
further particulars of the deleiidanf s 
set-off. L. E. Darley v. Exeeuiors of 
Mwphy^ AUomoy SSI 

BOND. 
See Otbr. 

1. Where upon a motion to enter up 
judgment against one of three oUigors 
in a bond, it appeared that the bond 
was in terms joint and several, and the 
warrant was to eonfieas a "judgment or 
judgments," Ihc, in ^ a declaration or 
de<£u«tions," but in other respeets puN 
ported to be joint, and not several; 
HM^ that from the terms of the warrant 
it might be infared thlit the parties 
had several judgments in their oontem* 
platlon as well as a joint judgment, and 
leaw was given to entei' up a separate 
judgment against oile of the obligors. 
Q. B. Walhce r. RusseU and others 15 

2. Judgment cannot be entered upon a 
joint bond and warrant against the 
survivor of two obligon ; but the partv 
will be left to his action on the bond. 
Q. B. Coleman r. Cose 16 

CHALLENGE. 
See Grand Jcrt, !• 
Jury, 1, S. 

COMPANY. 
See Pleadings, 5. 

COMPENSATION. 

1. The statutes awarding compensation to 
the owners for malictona injury to 
property do not extend to the county of 
the city of Dublin. Q. B. In re Mil- 
kr and DoweU; In re Meade S06 

2. Those acts do not extend to any dties 
or towns which are counties in them- 
telves— iS'eifi6&. Ibid* 

CONDITIONAL ORDER. 
<8te Ordkr. 

CONSENT, 
cannot by consent vary a rule of 
Court without making suck consent a 
rule of Court. Q* B. Lsteee ef Daw- 
eon V. Bell 279 



6 CONSIDERATION. 



COVENANT. 



CONSJDBRATION. 

Set CrUARANTIE. 

CORONER. 
See Grand Jury, 1, 2, 3. 

COSTS. 
I. Generaify, 

1. Where a frivoloag demnrrer was filed, 
a motion to take it off the file was 
granted, and the party who filed it 
ordered to gsy costs ; Heldf that an 
attachment may issue for these cost8» as 
they ooold not be included iu the exe- 
eution, not being costs in the cause. 
Q. B. Anonpmmu 66 

8. A party will not be allowed lump sums 
for the expenses of witnesses. Q. B. 
Aikitufm r. Carty 170 

S. Although by a former order the costs 
of proceedings had upon process, with 
which the defendant swore he had nerer 
been serred, were to abide the event of 

. a prosecution for peijury, the Court 
gave the costs to the defendant after a 
trial in which the jury disagreed ; but 
there was strong evidence of the guilt of 
the process-server. C. P. Comerford 
T. Burke 197 

4. The Court will not allow the costs of 
a motion to set aside proceedings, 
where the notice of the motion does not 
sufficiently specify the defect on which 
the motion is grounded. L. £. Love' 
land d. Lynch v. The Caeual Ejector 246 

II. Slaying Proceedings. 

5. Where the defendant has obtained a 
verdict the plaintiff has no right to 
stop him from moving on the postea, by 
lodging with the Officer a sum suffi- 
cient for the payment of his costs, the 
defendant being entitled to have a judg- 
ment entered for him as a protection 
against a future action. L. E. Perrin 

. and Wright v. Hodgene 24 

6. The Court] will permit the defendant to 
enter a rule to stay proceedings until 
the costs, if not going to trial, pursuant 
to notice, be paid, where a trial hwi 
been lost by the default of the plaintiff 
in not delivering the distringas to the 
sheriff in sufficient time to enable him 
to summon the jurors six days before 
the Assiies. L« E, Oiiiespier. Cum- 
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III. TatDohon q^ 

7. Where an attorney delivered his bill 
of costs a month before action brought, 
and after action brought the dient ob- 
tained an order to have the bill taxed, 
and more than one-sixth was struck off 
in taxation, this Court considered itself 
bound by the practice of the Court of 
Queen's Bench in Bnglaod, and refused 
to give the client the costs of taxation, 
it not appearing that there was any 
settled practice in this Court, although 
they might decide differently if the 
matter were res nova, Q. B. Hpaml- 
ton and oiherSf AUomies v. Sir George 
GouidpBan. 285 

8. Copies of an attorney's bills of costs 
are not allowed in the taxation of the 
costs of an action brought to reeover 
the same. Q. B. Admimsiraiors of 
Gower v. Donovan S33 

IV. Abortive Trials. 

9. Where there had been three abortive 
trials, a juror being withdrawn by con- 
sent on the first occasion, the jury dis- 
charged by the Judge on two subse- 
quent occasions, not being able to agree, 
and a verdict was had for the plaintiff 
at the fourth trial, and it appeared from 
the affidavit on the part of the defend- 
ant that additional witnesses were ex- 
amined at each successive trial since the 
first, on the part of the plaintiff; but 
the plaintiff's attorney swore that the 
evidence upon each occasion was sub- 
stantially the same: ffeld^ that the 
plaintiff was entitled to the costs of the 
three abortive trials. Q^ B. Addnsom 
V. Carty 170 

V. Special Jmry. 

10. Where a cause had been tried by a 
special jury who disagreed, and it was 
agun tried by another special jury and 
a verdict given for the plaintiff, and the 
Judge who tried the case on the last 
occasion certified that the case was a 
proper one for a special jury : HeU, that 
the party ultimately succeeding was en- 
titled to the costs of the special jury 
who served upon the previous occasiont 
Q.B. Ibid. 

COUNTY. 
See CoMPENaATioN. 
Vbnub» 7. • 



COUNTY. 



DECLARATION. 



COUNTY SURVEYOR. 
See Vbnue, 5. 

COURTS. 

See JuRisoicTioNy 1, 2, S. 

The Awiie Coort is the same Coait as 

Ihal out of which the record comes. 

Semble. Q. B. Lessee of Boyle ▼. 

Kieman 273 

See also Begina ▼. Charhion 50 

COVENANT. 

See Pleading, 8. 

CRIMINAL INFORMATIONS. 

1, Id motions for leave to file criminal in- 
formations, the parties applying are 
bound to disclose all the circumstances 
connected with the transaction out of 
wthich the complaint had arisen, as the 
soppressal of any of them will be ground 
of cause against making the rule nisi 
absolute. Q. B. Retina at ike prosecu" 
iion of Knox v. Anderson 262 

2. When the affidavits are contradiotory, 
the Coort will, on motion for that pur- 
pose, allow the complainant to file sup- 
plemental affidavits; but if he do not 
so apply, it will discharge the rule. Ibid 

CRIMINAL LAW. 

See Arrest, 4, 5, 6, 7, 8. 
1. A. was indicted at the Assizes of M. 
for bigamy and a verdict of guilty re- 
corded, subject to certain objections 
taken to the evidence by the defendant's 
counsel and which were reserved for 
consideration ^f the Twelve Judges. 
No sentence was then pronounced. 
The majority of the Judges having 
subsequently decided against the objec- 
tions, at the following Assixes counsel 
for the Crown called upon the Judge, 
who was then presiding in the Criminal 
Court, to pronounce judgment upon 
the prisoner, which he declined to do, 
upon the ground that the judgment 
being discretionary, he had not juris- 
diction. The proceedings were then 
removed by certiorari into the Court 
of Queen's Bench, where it was Held 
first — that the next going Judge of 
Assize has jurisdiction, in such cases, to 
pronounce judgment ; and secondly^ 
that this Court has an inherent juris- 
diction to do so in all cases, in which, 



in the exercise of its discretion, it 
deems it advisable to do so. Q. B. 
Eegina v. Charleion 60 

2. Where two persons (a man and hia 
wife) were found guilty of an aggra- 
vated assault, and the sentence of the 
Judge was, that they should be im« 
prisoned for the space of nine calendar 
months, io be kepi in solitary confine" 
ment one week in every six during tkai 
period^ and to pay a fine of £500,— 
on a writ of error it was Held, that 
the part of the sentence that awarded 
solitary confinement was bad, as having 
been unknown as a punishment to the 
common law, and unauthorised by any 
statute, as regarded the particular 
oflFence of which they had been coQ' 
victed. ffeldalsOf that where a sen- 
tence is bad in part it is bad in the 
whole, and must be reversed. Q. B* 
Holland and Wife v. Begina 335 

CROWN. 
Leases for lives do not escheat to the 
Crown. Semble. Q. B. lUdall v. Tisdali 
and others 41 

DECISIONS QUESTIONED. 

1. The case of Lessee Coyne v. Barti^^ 
(I Al. & N. 301) is not foUowed by the 
Court of Exchequer. Leseee of Ner» 
ney v. WaXket 40 

2. The case of Bex ▼. Baker (Carthrew 6) 
is not law. Pet Psrrin J. Begvna v. 
Charleton 63 

S. The decision of the Coiurt of Queen's 

Bench in Tombv, TheCommissioners ^e, 

of Belfast (I I r. Law R. 164) was reversed 

in the Court of Error. E. C. Tomb ▼. 

Tke Commissioners S^e. of Belfast SOS 

4. The case of Oilman v. Connor {\ Ir. 
Law R. 346) is not followed by the 
Court of Exchequer. TutkiU v. Bridge^ 
man 361 

DECLARATION. 
See Amendment 4, 5, 6, 8. 
Pleading, 5, 7, 8. 
Where three defendants were included 
in one common law subpoena^ and a 
joint appearance was entered for two of 
them, upon which separate declarations 
were filed against each. Heldf that such 
declarations were regular. L. E. Lan* 
I auze V. Stakes 109 
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DEED. 



EJECTMENT. 



DEED OF SUBMISSION. 

See Arbitiiation. 

DELAY. 

Liberty was given to an Administratrix 
to proceed on giving a month's notice, 
after issue had been joined more than 
six years; upon the plea of poverty 
having caosed the delay. C. P. Daly 
Adminietrairix of Daly v. Kelly 209 

DEMAND OF POSSESSION. 

iSiee &ECTM BNTy 2.' 

DEMURRER. 
See Amendment, 7, 
Jury, 1, S. 
Pleading, I> 3, 4, 5, 6, 7, 8. 

1. Where a fnvoloos demnrrer was filed 
on the last day of Trinity Term and a 
trial at^the following Assises thereby 
lost, the Court set it aside, and would 
not allow the defendant in to plead. 
Q. B. Scully w. a Brien H 

2. The Court will not allow a plaintiff in 
error to amend his assignment of errors 
after special demurrer, where the 
amendment does not tend to the fur- 
therance of jostiea. L.E. Roddy v. 
CfUmenU 229 

3. Where a partyappUes for leave to mark 
judg^nent en the ffronnd that his oppo- 
nent has neglected to supply his portion 
of the desturrer books; Hetd^ that 
notice must be given of such application. 
Q. B. Rocke V. Haektti 278 

4. The Court will allow a plaintiff to 
mark judgment where the defendant has 
taken a demurrer, and has neglected to 
furnish the points to be argued, although 
called upon to do so, notice of this 
motion having been given. Q. B. fVillne 
T. aCotmor^ 284 

DETAINER. 
See Arrkst, 4, 5, 6. 

DEVISE. 
See Estate in Feb. 

DISCHARGE PROM CUSTODY. 
See Arhest — Passim. 

DISTRINGAS. 
See New Trial. 



DRAWING OUT MONEY. 

See LoooiNO and Drawing out Monet 

DUBLIN. 

See Compensation. 

DUPLICITY. 
See Plbadiko, 6. 

EJECTMENT. 

See Limitations, Statdtj^of, 8. 
h Oh the TUk. 
1. Where in an ejectment on the title hj 
the executors of a co-lessee in a lesse 
for years, k appeared that the granting 
part of the lease gave separate portioBi 
at separate rents to the respectire 
lessees, but the habendum and covensnti 
in the lease were joint ; and it fbrther 
appeared that the testator died leaving; 
the co-lessees surviving, and his iridoir 
who subsequently married the defend' 
ani; and that the widow and the de* 
fendant continued since the death of 
thetestlilor to payrent, somefimesto 
the executors and sometinies to the 
head landlord, until the time of bringing 
the ejectment ; upon the trial a veniict 
was had for the plaintiff subject to three 
objections which were reserved, with 
liberty for the defendant to move to 
enter a non-suit; first, that the lease 
was a separate lease for the three tenants 
respectively and could not be reoeived 
in evidence, as it had but one stamp 
and ought to have had three ; second- 
ly, that by being received in evidence 
it was established as a joint lease, and 
the executors had no interest, as the 
co-lessees took by survivorship, or, if 
the deed operated as a deed of partition 
as well as a lease, it required an agrec^- 
ment stamp ; and thirdly, that the pay- 
ments of rent by the defendant and kis 
wife constituted a tenancy from year to 
year. On motion to set aside the ver- 
dict and enter a non-suit upon these 
grounds; Held^ fintt, that the lease was 
a joint lease ; secondly, that the lease 
required an agreement stamp; thirdly, 
that there was evidence to go to the 
jury of a tenancy from year to year, 
and which question ought properly to 
have been If^h to them ; but as the re- 
sult would be the same upon a new trial, 



EJECTMENT. 



EJECTMENT. 



the Cunrt refased to gnnX one, and 
made the rnle for the non-suit ahsolate- 
Q. B. Lestee of Kennedy ▼. Hayes \ 86 

2. In ejectment on the title the pUintiff 
proved « lease of 1775, made hj his 
grand-father and receipt of rent reserved 
thereby from R., for some time pre- 
riottsly and np to 1883, R. not being 
in possession or shewn to be connected 
with the lease of 1775 otherwise than 
by pa3rment of rent in amount the same 
as that reserved by the lease ; he further 
proved that he was heir at-law of the 
lessor, and that the lease had expired ; 
it also appeared that the defendant and 
some others were in possession for 
several years, and had not paid any rent 
to the lessor ; but that in the August 
preceding the trial, being about four 
years after Hie death of the last surviv- 
ing eeshU que vie in the lease, a distress 
waa made on the part of the lessor, but 
snbseqnently abandoned without any 
thing being levied under it; Held^ 
that under such circumstances a notice 
to quit or a demand of possession was 
not necesffary before bringing the eject- 
ment. Q. B. Le$$ee of Bagtoell v. 
Boland 293 

3. Where in 176S a tenant demised for 
three liv€«s in pursuance of a supposed 
covenant for perpetual renewal at £28, 
and his son, also tenant for life nnder a 
subsequent settlement in 1806, and 
again in 1820, at each time on the fall of 
a life in the lease of 1768, demised by 
way of renewal in pursuance of a sup- 
posed covenant for renewal, and died 
in 1830, when the remainder-man, the 
lessor of the plaintiff, entered and con- 
tinued to receive ^e rents until 1836, 
when on the death of the last cestui 
que tie in the original lease, he brought 
his ejectment after a demand of pos- 
session but without notice to quit : it 
appeared that the value of the pre- 
mises was about £400 a year, ileld^ 
that the question of a tenancy from year 
to year was properly left to the jury, 
and that they having found in the affir- 
mative that the verdict ought to stand. 
Q. B. Bdl d. Smyth v. Nangle 296 
11. For non-payment of Bent 

4w In an ejectment for non-payment of 
rent, an office copy of the ejectment 
and affidavit of service duly attested by 



the Filacer, is sn^ient evidence of 
these docum<*nt3 on the trial of the 
ejectment in the As^tise Court, without 
proof that they have been examined. 
Q. B. Lessee of Boyle v. Kieman 273 
II r. Under 1 G^. 4, c 87. 

5. Where a tenant held under a lease for 
one life and forty- one years to com- 
mence from the death of the cestui que 
vicj and by a subsequent deed the par- 
ties agreed that cestui que vie died upon 
a certain day, an ejectment having 
been brought against the tenant under 
the 1 6r. 4, c 87, and a conditional 
order obtained, requiring the tenant to 
enter into the terms by that act pre- 
scribed, before being admitted to take 
defence ; it was insisted as cause that 
the term was uncei^tain and that the 
order was irregular in not stating that 
the deeds under which the tenants held 
wei^ produced in Court when it was 
obtained, and the Court refused to 
make the order absolute. Q. B. Lessee 
if Orpen v. The Casual Ejector. 291 

IV. Writ of Bestitution. 

6. Where seven persons applied for a 
writ of restitution, upon the ground 
that they were dispossessed of their 
holdings^ nnder an habere^ and stated 
in their affidavit, that their holdings 
formed no part of the premises in the 
ejectment, and were not pointed out as 
part of the premises sought to be re- 
covered, to the view jury who tried the 
case, and it was answered that as to 
four of the tenants, they had accepted 
new ag^reements since they were dis- 
possessed, and that the otiier three were 
not dispossessed, for they did not then 
occupy any part of the premises, the 
Court refused the writ. Q. B. Lessee 
of Wynne v. Swift \ 59 

V. Practice in. 

7. Where it appeared that an ejectment 
was brought against certain lands, and 
several undertenants were dispossessed 
under the habere upon the 10th of Janu- 
ary 1838, but allowed to return into 
possestsiion and remain undisturbed until 
the 11th of January 1840, when they 
were again dii^posses^ed by virtue of an 
habere upon a judgment in ^ctVe factas 
in this cause, and of the proceedings in 
which the several tenants swore they 
had no notice whatever : Heldy that a 

2 
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writ of restitution should issue to restore 
these parties to their possession. Q. B. 
Lessee ^ AghUy ▼. The Casual Ejector 

264 

8. In an ejectment on the title, where the 
question was one of part and parcel, 
the Conn upon the application of per- 
sons served with the ejectment, who 
were at a loss to know the particulars 
of the lands sought to be recovered, 
made an order restraining the lessor of 
the plaintiff from proceeding in the 
ejectment, until he should furnish fl 
bill of particulars (with a innp an- 
nexed) specifying by metes and bounds 
the premises which he sought to re< 
cover. L.£. Lessee of Ross v. The Casual 
Elector 26 

9. in an ejectment on the title, a verdict 
for the defendant set aside, and the 
declaration allowed to be amended, by 
altering the date of the demise, on pay- 
ment of the costs incurred. L. E. 
Lessee of Hayes r. Cashen 227 

10. The affidavit of the service of an eject- 
ment on the title must be entitled in 
strict accordance with the frame of the 
demises as laid in the declaration. L. E. 
Loveland d. Lynch t. The Casual 
Ejector 240 

1 1 . iSem^/ie— That the practice of reviving 
judgment in ejectment upon nils is ir- 
regular. Q. B. Lessee of Asliley r. 
The Casual Ejector 264 

12. In an ejectment on the title, an 
amendment of the declaration permitted 
before defence taken, by substituting the 
name of William for John in the des- 
cription of the premises. Q. B. Lessee 
of O'Brien v. The Casual Ejector 329 

13. The declaration, defence, and other 
proceedings in an ejectment for non- 
payment of rent, permitted to be 
amended by striking out the name of 
one of the lessors of the plaintiff, apon 
the terms of giving security to the de- 
fendants for costs. Q. B. Lessee of 
Russell Y. TuthiU 360 

ELEGIT. 
A return to an ekgitj stating that the 
sheriff has delivered a moiety of the 
lands by ''metes and bounds:" Held, 
by the Court of Exchequer to be a suffi- 
cient return. L. E. Lessee of Nerney 
V. Walker 39 



ENROLMENT. 
iSee JuDOMBNT, IS, 16. 

ESCHEAT. 
iSse Crown. 

ESTATE. 

1. Where the testator after derisingan 
annuity to his wife, charged on part of 
his real estate, devises a portion of that 
estate, together with other parts of his 
real estate to W. T. and his heirs, ^ bnt 
'« if W. T. shall die in the lifetime of 
«< my wife, or afterwards without issue 
" or heirs male lawfully begotten, living 
** at his death, or if living, who shall 
'' happen to die before they attain twenty- 
'* one^ then I devise ray estate and inter- 
'* est therein to P. T. ; and further after 
^ my wife's death, 1 devise to the said 
'* P. T., and his heirs, *my fee-simple 
''estate in A., and my freehold property 
" in B. ; but if P. T. shall die without 
*' heirs male, lawfully begotten in the 
** lifetime of W. T., then I devise such 
" my estates so devised to P. T. to W.T. 
'* and his heirs ; and if W. T. shall die 
'^ without such heirs as herein already 
** mentioned, then after the death of the 
'* survivor of them I devise my said 
*' estates to my sisters S. and A. F., and 
I* their heirs : " iTe^ that W. and P. T. 
in the original devises to them took 
estates in fee or quasi fee, subject to 
executory devises over : HM also^ that 
W. T. having died in the lifetime of P. 
T., without leaving issue male, P. T. 
took in the estates devised to W. T. 
an estate in fee or quasi fee,^ subject to 
an executory devise over : Held also, 
that S. T. having survived A. T., who 
died in the lifetime of P. T. nnmarried 
and without issue, the said S. T. took 
in all the premises devised an estate in 
fee or quasi fee by way of executory 
devtKe. Q. B. TisdaU v. TisdaU and 
others 41 

2. Where the testator being seised in fee 
of certain freehold premises, devised 
same to trustees, their heirs, &c, ^ upon 
*' trust to receive and take the rents, &c., 
** thereof, and pay and apply the same 
<' unto my dear Mary Anne, for her own 
" sole and separate use, notwithstanding 
" any future husband she may marry. 
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** and that her receipt only to my trostecfs 
*< shall be good and effectoal discharges 
** from time to time for the same, and 
'*from and immediately after the decease 
** of my said dear wife, in trast for such 
** person or persons, and in snch man- 
" ner and form as my said dear wife 
** shall, by any deed or will duly executed 
** and attested, give, direct, and appoint 
** the same ; and J give, devise and be- 
"queath unto my said dear wife, all and 
^* singular, my goods, chattels, monies, 
^debts to me owing, monies in the funds, 
**Bnd effects and property, of what nature 
** or kind soever the same may be, for 
**her own sole and absolute use for ever." 
And he then appointed his wife sole 
executrix of his will : ffeUf that under 
the danse of the will which terminates 
with the words ** direct and appoint 
the same,** the testator's wife took in 
the freehold premises thereby devised 
to her an estate for her life only, with 
a power of appointment by any deed 
or will duly executed and attested, sup- 
posing such estate to be legal and not 
equitable : Held also, that under the 
clause of said will, commencing with 
the words, '^ and I g^ve, devise and be- 
^'qoeath unto my'said dear wife," she 
took an estate in fee-simple in said 
freehold premises, contingent upon her 
not executing the power of appoint- 
ment given to her by said will,^ and 
supposing such estate to be legal, and 
not equitable. Q. B. Bowyer v. Blair 

149 
EVIDENCE 
See New Trial, 1. 

1. In an action* of trespass for mesne pro- 
fits, in which the general issue only is 
pleaded, the judgment in ejectment is 
conclusive evidence of the plaintiff's 
title, whether that judgment has been 
obtained on verdict or by default. L. R 
Lessee of Armsirong y. Norton 96 

2. Where an action of trespass for mesne 
profits is brought against a party who 
has let judgment in the ejectment fgo by 
defiiult, an attested or examined copy of 
the affidavit of the service of the eject- 
ment is sufficient evidence of the fact of 
such service in the action for mesne 
profits. Ibid, 

3. The presumption of a defendant's lia- 



bility to tithe composition, arislngyfrom 
his possession of the lands, is not 
rebutted by the statement of the plain- 
tiff's witness, the land agent of the de- 
fendant, that there has been an out- 
standing lease, and that the defendant 
had entered into the possession of the 
land upon a parol surrender, without 
any instrument in writing, the defendant 
in such circumstances not falling within 
either of the exceptions contained in the 
12th section of the 2 & 3 H^. 4, c 1 IP, 
being neither a tenant from year to year 
nor at will, within the meaning of the 
act. L. £. Lord Shannon v. Slough- 
ton 215 

4. In an ejectment for non-payment of 
rent, an office copy of the ejectment 
and affidavit of service, duly attested by 
the Filacer, is sufficient evidence of 
these documents on the trial of the 
ejectment in the Assize Court, without 
proof, that they have been examined. 
Q. B. Lessee of Boyle v. Kieman 273 

5. Proof of the letters of administration, 
without proof of entry, is sufficient 
evidence to charge an administrator, 
who is sued as assignee generally of a 
term, and ^pleads he is not such as- 
signee, in an action of covenant for 
rent arrear. L. E. Assignee of Green 
▼. Listowell 384 

EXCEPTIONS. 
See Bill of Exceptions. 

EXECUTION. 

See Arrest, 4, 5, 6. 

EXECUTORY DEVISES. 

See Estate, 1. 

EXECUTORS AND ADMINISTRA- 

TORS. 
See Delay. 

I. Covenant for rent arrear against the 
administrator of a lessee for years. The 
declaration stated that ** all the estate, 
*'&c, term of years to come and un- 
*^ expired, property, profit, &c., in 
*' said premises, by assignment tliere- 
*' of, came to and vested in the defond* 
"ant, who thereupon then and there 
** entered into and upon all and singular 
*'the said premises, and was thereof 
'* possessed from thence hitherto/' The 
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GUARANTIE. 



defendant pleaded nine pleat :^-ltty non 
est factum; 2dl]r, that the estate, he, did 
not vest in hiro modo et forma. Upon 
the latter plea iiisae was joined, and the 
questions in the case turned entirely 
upon this issue. To support it, the 
plaintiff gave in evidence the lease and 
the letters of administration of the goods 
&cof the lessee granted to the defendant 
and rested his case upon these. The 
learned Jndge directed the jury to find 
for the defendant, unless they believed 
he was assignee in any other way than 
as administrator. They found for the 
defendant. To this direction an excep- 
tion was taken by the plaintiff; Held, 
that proof of the letters of administra- 
tion, without proof of entry by the ad- 
ministrator, sustained the above issue ; 
RicHAKDS, B., dissentientBt his Lord- 
ship being of opinion that the personal 
representative being sued as assignee 
generally, the onus lay upon the plain- 
tiff to shew that he was such assignee, 
not alone by proof of the letters of 
administration, but also by entry or the 
like, and that in such case the plea that 
he is not assignee modo et forma put 
every thing in issue. L. E. Assignee 
of Green v. Listowell .S84 

2. In this case, issue having been joined 
upon the first eight pleas, and the jury 
having given a verdict for the plaintiff 
upon the first issue, and for the defend- 
ant on the second i^^Heldy that the 
learned Judge was authorised in with- 
drawing the remaining six issues from 
the jury, it being a matter for the ex* 
ercise of his discretion. i&tdL 

FALSE IMPRISONMENT. 
A party was arrested by a magistrate 
on suspicion of felony and sent in the 
custody of a policenuin to the house of 
a person, who could not leave his bed, 
for the purpose of identification, and 
with the orders that in the event of his 
being identified he was to be taken 
from thence to gaol. The prisoner 
having been identified, was, in ai»or- 
dance with the foregoing orders, com- 
mitted to gaol, and afterwards acquitted 
by a jury of the charge : Held^ that 
in an action against the magistrate for 
false imprisonment, the jury were 



rightly charged — that the oondact of 
the magistrate was ill^gaL Held aUo^ 
that bona fidu in the mind of the 
magistrate waa bo jnatificatton. Q. B. 
AnmUt ▼. Osborne 317 

FORGERY. 
See Bills op Exchanob. 

FOREIGN ATTACHMENT. 
See Arrest, 9, 10. 

GRAND JURY. 

1. A challenge does not lie to a grand 
juror. Q.B. Sac parte Mmlan 1 

2. The coroner of the ooonty of the city 
of Dublin is not diaqnalified, at oommon 
law or by statute, from serving upon 
grand juries for the ooonty of the city 
of Dublin. Ibid* 

3. The Court of Queen*a Bench has juris- 
diction to set aside an incompetent 
person, when called upon the grand jory 
panel. — Sembie. Ibid* 

4. Where a presentiment was passed in 
Easter Term 1839, and two traverses 
taken to it*»one for inutility, and the 
other for damages— by the same per- 
son ; Heidi that the Court will not, op- 
oa motion by that person to quash the 
presentment in the following Michael- 
mas Term, attend to objections as to 
the insufficiency of the affidavit and es- 
timate, upon which the presentmeDt 
was founded. Held al^ that the pre- 
sentment being expressed to be made 
upon condition that a certain sum would 
be advanced by the Board of.Worb 
and Mr. L., did not render the present 
ment void. Q. B. Regima v. BtKay 16 

GROCER. 
See Spirit Licbmsb. 

GUARANTIE. 
A guarantie in the following words:— 
«< Cork 31st of January, 1837. ''Sin. 
'^ 1 will be accountable to you for 
*< payment, within eix months^ of the 
^ seed order forwarded by my son R- 
** A. H., and also for payment, within 
«< three months, of 600 barrels of vetches, 
*' to be forwarded by the first steamer. 
'' I am, &C., S. H. (the deanidant). To 
" Messrs. N. h Cq." (the plaiatifis.)- 
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Hddf that the consideration safficieutly 
appeared on the face of the instrament 
to charge S. H. with the price of the 
seed order. Hdd aUo, that this gaa- 
ranlie was not entire ; and although the 
retches were ne?er forwarded, that the 
plaintifis were entitled to recover the 
price of the seed order which had been 
forwarded. Q. B. Nask 8f Co, v. Hart- 
land 190 

HANDWRITING. 
See New Trial, 1. 

HUSBAND AND WIFE. 

See Arrest, S. 
Judgment, 1,5. 
Where the process was against husband 
and wife, a separate appearance entered 
for the latter was set aside with costs, 
to be paid by the attorney who entered 
it. L. £. Poe T. Janes 379 

INFORMATION. 
See Arrest, 7. 
CriminaIi Information, I, 2. 

INSPECTION. 
See Oyer. 
Where the defendant alleges that certain 
bills of exchange on which he is sued 
are forgeries, the Court will order the 
plaintiff's attorney to exhibit them to 
the defendant for inspection. Q. B. 
SmiiA V. M^Gonegai 267 

INTEREST. 
Upon motion for liberty to issue a scire 
facias to revive a judgment nearly 20 
years old, the affidavit must state by 
whom payments of interest have been 
made* *Q. B. Crenim v. Stephenson 287 

ISSUES. 
See Executors & Administratohs, 2. 

JOINT TENANTS. 
See Registry of Electors. 

JOINT LEASE. 
See Lease. 

JUDGMENT. 

See Limitations Statute op. 

I. Entry of. 

1. Where a motion was made on behalf 

of the wife to enter up judgment in the 

names of the truslees in a marriage set- 



tlement, upon a bond and warrant of 
the husband's passed for the amount of 
the wife's property; and it appeared 
that the trustees refused to enter judg- 
ment, that one of them had issued an 
attachment against the obligor's goods, 
and that the sum secured on the bond 
would be lost ; but the trustees had 
not received specific notice of this mo- 
tion, the Court refused the application. 
Semble — That the proper course is to 
file a bill in Equity. Q.B. Campion 
V. Campion 13 

2. Where upon a motion to enter up 
judgment against one of three obligors 
in a bond, it appeared that the bond 
was in terms joint and several, and the 
warrant was to confess a '* judgment or 
judgments," flee, in '< a declaration or 
declarations," but in other respects pur- 
ported to be joint, and not several; 
Held^ that from the terms of the warrant 
it might be inferred that the parties 
had several judgments in their contem- 
plation as well as a joint judgment, and 
leave was given, as applied for, to enter 
up a separate judgment. Q.B. FFo/- 
lace V. Russell and others 15 

3. Judgment cannot be entered upon a 
joint bond and warrant against the sur- 
vivor after the death of one of the obli- 
gors, but the party will be left to his 
action on the bond. Q. B. Coleman 
T. Cox 16 

4. Where the defendant has obtained a^ 
verdict the plaintifi^ has no right to 
stop him from moving on the/xw<lea, by 
lodging with the Officer a sum jsnffi- 
cient for the payment of his costs, the 
defendant being entitled to have a judg- 
ment entered for him as a protection 
against a future action. L. E. Perrin 
and Wright v. Hodgens 24 

5. A motion to set aside a judgment en» 
tered on a bond and warrant of attorney 
executed by a married woman, refused 
under the circumstances of the case, the 
application not having been made in 
proper time, and the conduct of the 
applicant not having been such as to 
entitle her to relief upon motion. L. E. 
Roddy r. Clements 229 

6. The Court of Exchequer will allow judg- 
ment to be entered on a Kerry bond 
at the suit of the executor of the ohli- 
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gee against the obligor. L.B. Executor cf 
Adams t. Houston 241 

7. After the Coort gives jodgmenty on 
motion to enter a non*snit, or fur a new 
trial, it is not necensar)' to enter the 
fonr-day rnle for judgment, but judg- 
ment may be signed immediately where 
there is no reservation in the condi- 
tional role. Q. B. Lessee of Boyle v. 
Kiernan 273 

8. Where a party applies for leare to mark 
jadgment, on the ground tlwt his oppo- 
nent has neglected to supply his portion 
of the demurrer books; Held^ that 
notice must be g^ven of such application. 
Q. B. Roche r. HackeU 278 

9* The Court will allow a plaintiff to 
mark judgment where the defendant has 
taken a demurrer, and has neglected to 
furnish the points to be argued, although 
called upon to do so, notice of this 
motion having been given. Q. B. WiUne 
V. a Connor 284- 

11. Revival of. 

10. Scire facias to revive a judgment 
against the heir and terretenants of the 
conusor. Judgment of 1814, the conu- 
sor an insolvent in 1819; judgment 
debt in his schedule of debts, 61ed 1st 
December 1817: upon the ground that 
this was a sufficient acknowledgment in 
writing within the 3 & 4 W. 4, c 27, 
the Court allowed the scire facias to 
issue, upon the terms of serving the heir 
personally, and nut reviving on nils, 
Q. B. McCarthy v. O'Brien 67 

1 1. Where it appeared that a judgment 
of T. T. 1817 was obtained against A., 
who had since died, that in 1831 vl scire 

facias issued, but no further proceed- 
ings were had thereon, and thatln 1835 
the judgment was redocketted, the 
Court gave liberty to issue a scire facias 
against the heir and terretenants of the 
conusor, without prejudice to any ques- 
tions arising upon the 3 & 4 ^. 4, c 
27 (statute of limitations). C. P. Kelly 
^.The Heir and TerreimantsifCroghan 

88 

12. The period of limitation prescribed by 
the S & 4 W. 4, c. 27, s. 4, begins to 
ran against a judgment from the date 
of the last revival, and not from the 
entry of th« original judgment. £. C. 
Bererford r. Farran 1 10 



13. A judgment of revival of T. T. 1823 
was ordered to be now enrolled as of 
that Term, although the original plead- 
ings in scire fadas were not forthoom- 
ing ; it appearing to the Court that the 
party had done all that he had to do to 
have the judgment regularly entered, 
and that it was through an omission 
or mistake in the office that soch bad 
not been done. C. P. Martin r.M'CauS' 
land 201 

14. The practice of reviving judgment in 
ejectment upon nils is irregular. Q. B. 
Less^ of Ashley v. The Casual Ejedor 

264 

15. Upon motion for liberty to issue a 
scire facias to revive a judgment nearly 
twenty years old, the affidavits must 
state by whom payments of interest 
have been made. Q.B. Crenim v. Ste- 
phenson 287 

III. Assignment of 

16. Where a judgment has been assigned 
to new trustees by a person appointed 
for that purpose pursuant to an order 
of the Court of Chancery, made upon 
petition under the 1 IF. 4, c. 60, the 
Court of Exchequer will on motion 
direct the proper Officer to enter and 
enrol the assignment thereof. L. EL 
Burrowes v. Hogan 369 
See also Armit, assignee of Burroughs v. 
Viscount Ferrard 872 

IV. Satisfaction of 

17. The defendant applied for liberty to 
lodge the sura which he alleged was due 
by him to the 4>laintiff on foot of two 
judgments recovered against him, and 
for an order upon the plaintiff to exe- 
cute warrants of attorney to satisfy 
same ; it appeared that there was a dif- 
ference as to the time to which the 
defendant was bound to pay interest 
upon them, and also that the defendant 
was guilty of laches in not making an 
earlier application: the Coart refused 
the motion. Q. B. Quin v. Eastwood 165 

V. As in case of Non-suit 

18. Where a record is brought down to 
trial, and withdrawn with the assent of 
the defendant, he cannot have judgment 
as in case of non-suit. Q. B. AMonymons 

167 

1 9. The meaning of the rale, as to bring- 
ing down the record, is not merely 
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bringing it down and entering it, but 
proceeding to trial, nnlera the cause be 
made a remanet. IbidL 

20. Upon shewing cause against a condi- 
tional order for judgment as in case of 
non-suit, it appeared that notice of 
trial was served before the motion came 
on, that the sum sought to be recovered 
was only £5 ; and an affidavit by the 
plaintiff stated that he had a just and 
good canse of action: Held, that this 
was sufficient cause, and the rule was 
dischaiged. Q. B. Anonymous 263 

21. Where in an action for false imprison- 
ment, arising out of a disputed right 
of fishing, the cause had been at issue 
since M. T. 1838, and the delay from 
thence until June following was not ac- 
counted for, except by an allegation that 
the principal action to try the right | 
was pending during that time, and since 
June the plaintiff was unable to proceed 
in consequence of the illness of his at- 
torney : HMj that the cause was insuf- 
ficient, in not accounting sufficiently for 
the delay previous to June, and the role 
was made absolute with costs. Q. B. 
V. Worthington 266 

22. The general rule is not to allow an 
amendment after peremptory under- 
taking to go to trial. Per Perhin, J. 
Q. B. Hughes v. Parker 284 

23. By the practice of this Court a per- 
emptory undertaking to go to trial at 
the next Sittings or Assises, is con- 
sidered as *' just cause** against a mo- 
tion for judgment as in case of a non- 
suit. L. E. TuUdU V. Bridgeman 36 1 

JURISDICTION. 

1. The Court of Queen's Bench has juris- 
diction to set aside an incompetent per- 
son when called upon a grand jury pan- 
ne!. — SembU. Ex'parte Nowlan 7 

2. Where a prisoner was convicted of 
bigamy at the Assises, subject to certain 
objections reserved for the consideration 
of the Twelve Judges, and no sentence 
was then pronounced; and the objections 
having been overruled at the subsequent 
Assizes the presiding Judge consider- 
ed he had not jurisdiction to pronounce 
sentence, the punishment being discre- 
tionary. The proceedings were then 
removed into the Court of Queen's 



Bench, where it was Edd^ first, that 
the next going Judge of Assize has 
jurisdiction in such cases to pronounce 
judgment; and, secondlyythat that Court 
has an inherent jurisdiction to do so in 
all cases in which, in the exercise of its 
discretion, it deems it advjseable to do 
so. Q. B. Regina v. Charleton 50 
3. Where a person who had been in cus- 
tody on a criminal charge being about 
to be discharged, was detained by the 
sheriff under a ca, sa,, the application 
for his discharge may properly be made 
to the Court out of which the writ of 
ca, sa. issued ; but the Criminal Court 
might also take cognizance of the mat- 
ter. L. E. Per Pennefathbr, B. 
BuckmasUrt v. Cox 104 

JURY, COMMON AND SPECIAL. 

See CosTSy 9, 10. 

1. Defendant put in a challenge to tbe 
array because the jurors in this case, or 
any of them, were not summoned to 
serve upon the said jury six days before 
the day named ; the plaintiff replied 
that there was another distringas lodged 
with the sheriff, and that the jurors 
were summoned thereon six days, &a, 
and that they were the same jurors 
named in the distringas lodged in this 
case and that they were in attendance 
ready to be sworn ; a demurrer to this 
replication was overruled. C. P. Keogh 
V. Walker 210 

2. Where a cause had been tried by a 
special jury, and upon a bill of excep- 
tions having been taken a venire de novo 
was awarded, and the defendant brought 
down the cause by proviso ; it appeared 
that upon the latter occasion the dis- 
tringas was in tbe common form, except 
that the words '' by proviso** were writ 
ten under the Officers name, and it was 
objected at the trial, first, that ihedis- 
tringas was informal and irregular ; and, 
secondly, that the special jury which 
had been struck previous to the former 
trial was the proper jury to try the case ; 
the Court overruled the objections, and 
refused to disturb, upon these grounds, 
a verdict had for the defendant. Q. B. 
Bell d. Smith v. Nangle. 296 

3. Where the defendant in a city causa 
challenged the array of the panel, be- 
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cMise six dayt Wore tlM first day of the 
iViri Prhu Sittings the jorors empannel- 
led were not, nor wms any of theni» nor 
any jury of the connty oi the oity, he 
snmmoned to serve upon the jnry for 
the trial of the issue in that oanse, by 
Tirtne of any writ of venire faeiast dh' 
innga9f fcc ; a demnrrer taken to the 
'^challenge was overraled. L. £L Wa- 
iers r. Httghes 362 

4u Form of mle for special jury when ob- 
tained by defendant after notice of trial 
served. L. E. Woods ▼. Sandfyrd 380 

JUSTICE OF THE PEACE. 
See Falsb Imprisonment. 

JUSTIFICATION. 

See False Imprisonment. 

KERRY BOND. 

See JUDOMKNT. 

LACHES. 
See Delay. 
Judgment, 17. 

LAND. 
See New Trial, 3, 4. 

LANDLORD AND TENANT. 

See Ejectment, paeeim. 

1 The 3 ^ 4 FF. 4, c. 27, applies to con- 
ventional rents between landlord and 
tenant. Q. B. Wilson in replevin v. 
Jackson 1 

2 Are arrears of rent reserved by inden- 
ture within the 42d section of the 3 & 4 
W. 4. 0.27? QwBre. C. P. Armstrong 
V. Lloyd 7U 

LEASE. 

Where a lease made to several^ in the 
granting part gave separate portions at 
separate rents to the respective lessees, 
but the habendum and covenants in the 
lease were joint, the Court held that it 
was a joint lease. Q. B. Lessee of 
Kennedy v. Hayes 186 

LEASE RENEWABLE FOR EVER. 
See Ejectment, 3^ 
Powers. 

LEASES FOR LIVES. 
Leases for lives do not escheat to the 



Crown. Semble. Q. B. lUdaU v. Tieiaa 
and others 41 

LIMITATIONS, STATUTE OF. 
See Service, 7. 
I. Generally, 
1. In replevin the plaintiff dedared for a 
takiaf on the 9th of Aagast 18S8» and 
the defendant avowed for five yean' 
arrears of rent next before and ending 
on the 25th of Mansh 1836, doe to the 
defendant by virtoe of a demise there- 
tofore made. To this avowry the 
plaintiff pleaded, amongst other pleas, 
a plea of the 3 jb .4 IT. 4» c 27, s. 42, 
to the whole amoant of the arrpars; 
the defendant demurred principally on 
the ground that the plea of the statote 
should have been confined to the period 
of the five years which were outside 
six years, but the Court overruled the 
demurrer. Q. B» Wilson in repieein 
V. Jatkson I 

2. The 3 ^ 4 FT. 4, c 27, applies to eon* 
ventional rents between landlord and 
tenant Q. B. 1 Bnd. 

3. Are arrears of rent reserved by inden- 
ture within the 42d section of the 3 h 
4 fP. 4, & 27 ? qwtre. C. P. Arm^ 
strong v. Lloyd 70 

4. Where it appeared that a judgment of 
T. T. 1817, was obtained against A. 
who had since died; that in 1831 a 
scire Jadas issued, but no fbither pro- 
ceedings were had thereon ; and that 
in 1 835, the judgment was redocketted ; 
the Court gave liberty to issue a jetre 

facias against the heir and terretenants 
of the conusor, without prejudice to any 
questions arising upon the 3 & 4 W.i^ 
c 27. C. P. KeUy v. The Heir and 
Terretenants of Croghan 88 

5. The period of limitation prescribed by 
the 3 & 4 TF. 4^ c. 27, s. 40, begins to 
run against a judgment from the date 
of the last revival, and not from the 
entry of the original judgment : Fos- 
ter, B. dissentients. L. E. Bere^nd 
V. Farran \ 10 

6. To a scire facias to revive a judgment 
brought by the executors of the eonusee 
againpt the heir and terretenants of the 
conusor, the defendant, a terretenaat, 
having pleaded the 40th section of the 
above statute, the plaintiff replied a 
judgment of revivor recovered by them- 
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selves against the conasor witliiD twenty 
years next before the issuing of the 
scire facias .* Held, on demurrer, that 
the replication was good. Ibid, 

7. The 3 & 4 W. 4s c 27, 8. 2, does not 
apply to claims for tithe composition, as 
between the tithe claimant and the owner 
of the land ; but only to estates in 
lithe. Semble, L. £. Lord Shannon 
T. Hodder 223 noie. 

1 1. Adverse Possession, 

8. Adverse possession within the mean- 
ing of the I5th section of the S & 4i W. 
4, c. 27^ is not an adverse possession 
for twenty years : Held, therefore, that 
an adverse possession of twenty years, 
without payment of rent or an acknow- 
ledgment of title, was sufficient to bar 
an ejectment brought fur the recovery 
of lands where the possession was 
adverse at the time of the passing of the 
act; although such possession had not 
been adverse for a period of twenty 
years. L. £. Lessee O'SuUivan v. 
M^Sweeny 89 

9. The withholding of the tithe composi- 
tion by the occupier of the land was 
not such an adverse possession at the 
time of the passing of the 3 & 4 Yf^. 4, 
c 27y as is meant in the 15th section of 
that statute. L. E. Lord Shannon v. 
Hodder 224 

III. Acknowledgment in Writing. 

10. Where certain suits were pending 
in which A. and B. were defendants, 
and a reference was made to the Master 
to report the incumbrances affecting the 
freeholdlands of A., and amongst others, 
he reported B. a creditor by a judg- 
ment affecting them for a certain sum ; 
Heldf that this was not such an acknow- 
ledgment in writing by the agent of A. 
to B. or to his agent as would take the 
case out of the statute of limitations. 
Q. B. HiU^ Assignee of D Courcy v. 
Stawell 302 

LODGING AND DRAWING 
MONEY. 
See Judgment, 16. 
1. Where a sum of money is lodged in 
Court by a sheriff until the conflicting 
claims of two parties are decided, the 
pariy found entitled may, when incon- 
venient to himself to attend, obtain an 



order for his attorney duly anthorised, 
to accept the transfer. Q. B. Desmond 
V. Desmond 160 

2. A motion on*behalf of the sheriffs of 
the city of Dublin to lodge money in 
Court until the adverse claims of parties 
were decided was. refused, the Court 
being of opinion that the sheriffs did 
not act bona fide, Q. B. Ramsden v, 
Conry 175 

LORD MAYORS COURT. 

Set Arrest, 9, 10. 

MAGISTRATE. 
Set Arrest, 8 
False Imprisonment. 

MALICIOUS INJURIES. 

1. The statutes awarding compensation 
to the owners for malicious injuries to 
property do not extend to the county 
of the city of Dublin. Q. B. In re 
MUler Sf Dowell. In re Meade 306 

2. Those acts do not extend to any cities 
or towns which are counties in them- 
selves. Semble, Ibid, 

MARRIED WOxVlAN. 

See Arrest, 3. 
Judgment, 1. 

MESNE PROFITS. 
See Trespass, 1, 2,. 

METES AND BOUNDS. 
See Bill of Particulars, L 

MONEY. • 

See Lodging and Drawing out Money. 

MOTION. 

1. Where a conditional order was sought 
for a habeas corpus to remove children 
from the custody of one of the parents, 
and the circumstances which created 
the necessity of the writ were domestic 
differences, which, it was stated, it 
would be distressing to all parties con- 
cerned to have made public, the Court 
directed the affidavits to be handed in 
for their perusal, and did not require 
that they should be stated at the bar. 

' Q. B. Anonymous 160 

2. A motion brought on upon a notice 
served before the affidavits were filed, 

3 
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on wlilch it ^as groondedy Is irregaUr 
and will not be entertained, altiioogh 
copies of the affidavits be serred at the 
same time with the notice. Q* Bk 
Anonymous 169 

3. The defendant i^ entitled, on the last 
day of Term, to discharge the plaintiflTs 
notice of motion with costs, it not being 
in the list« On any other day in Term 
the coarse would be to pat it in the list 
and move to hare it dischai^ed with 
costs. C. P. Laird v. Laird 2 1 

MUTINY ACT. 
See Arrest, 2. 

NEW TRIAL. 
I. Generaiiy. 
1. In an action against the defendant as 
the acceptor of three bills of exchange, 
the plaintiff produced three witnesses, 
one of whom, who had but imperfect 
means of knowing the defendant's hand- 
writing, after stating his belief that two 
of thebills were accepted in thehand writ- 
ing of the defendant, admitted that he 
thought the acceptance of one of the bills 
as more like the handwriting of the de- 
fendant than the other ; the second wit- 
ness having also given general evidence 
as to his belief of these two acceptances 
being in the defendant's handwriting, 
gave the same evidence as the former 
witness as to one of the acceptances 
being more like his handwriting than 
the other, and added that the hand- 
writing of the defendant's nephew was 
'^ry like the defendant's; the third 
witness swore positively that neither 
of these bills was in the handwriting 
of the defendant and that one of them 
was written by his (the witness's) bro- 
ther: upon this evidence there was a 
verdict for the plaintiff, the defendant 
not having examined any witness tipon 
motion to set this verdict aside and for 
a new trial, upon tite ground that'it was 
had against the weight of evidence and 
by surprise, grounded upon affidavits in 
which the defendant positively stated 
that he never accepted these bills or 
authorised any one to ^o so, and that 
he was misled by the beiref that, from 
some observations made by plaintiff's 
attorney, he intended to reJy solely 



Dpon a ease of aiithority and not of ac- 
tual handwriting ; Heid, thai this ver- 
dict was not against the weight of 
evidence ; but the Court, without ad- 
mitting the surprise, considering that 
the evidence of the handwriting was 
not satisfactory, and also the positive 
swearing of the defendant, granted the 
motion for a new trial upon terms. 
Q. B. SmiUi V. M'Gonegal 267 

2. Where a party intends to rely upon a 
cMise of surprise, for the purpose of 
disturbing a verdict, he ought to bring 
the fact of surprise under the consider- 
ation of the Jndge at the trial, and 
have a note taken of it. Sembie, IbnL 

3. Where A. declared for disturbance of 
a water-course, through which he 
alleged he had a right to have the water 
of a certain ancient stream flow, ** at 
all reasonable times," and it appeared 
that A. was tenant from year to year to 
B., who had had a user of this and a 
certain other water-cut from tlie same 
stream for more than twenty years, 
using one at one time, and another at 
another time, as he pleased, and under 
whom, until B's interest was evieted 
in the year IB25, the plaintiff had 
been so enjoying the benefit of the 
stream ; and subsequent to the eviction 
the plaintiff continued to hold as tenant 
from year to year to the head landlord, 
as he had before held from B. Upon 
the trial the jury having found a verdict 
for the plaintiff, on a motion to set 
that verdict aside, and to have a non- 
suit entered, on the ground that the 
demise of this right should be by deed, 
and also upon the ground of a variance 
between the right declared on and 
proved ; Held, that the motion should 
be refused, with costs, the Court being 
of opinion that the parol demise was 
sufficient, and that there was no vari- 
ance. Q. B. Hough v.. Kennedy 182 

4. Water alone cannot be demised with- 
out deed ; but it can be so demised in 
conjunction with land. Semble, Ibid. 185 

5. Where a verdict was had for the plain- 
tiff, subject to objections, and the Court 
were of opinion that one of the ques- 
tions which the Judge at Nisi Ptius 
refused to leave to the jury, eogbt to 
to have been left to them, they nfused 
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II nevr irial on thit groond, as it appear- 
ed the result would be the same, and 
non -suited the plaintiff upon the other 
objection. Q. B. lABsee €ff Kennedy 
V. Hayes 186 

If. Phiciice as io, 

6. The Court will not allow additional 
affidavits to be filed by the party who 
applies for a new trial in answer to affi- 
davits filed to resist that application ; 
but if upon hearing the motion the 
Court think it necessary, leave will then 
be granted to do so. C. P. Adminis- 
trator of Ktily V. Dolphin 78 

7. Where a cause had been tried by a 
special jury^ and upon a bill of excep- 
tions having been taken a venire de novo 
WAS awarded, and I be defendant brought 
down the cause by proviso ; it appeared 
that upon the latter occasion the dis- 
tringas was in the ooramon form, except 
Hiat the words *< by proviso** were writ- 
ten aader the Offioer's name, and it was 
objected at the trial, first, that the dis- 
Hingai was informal and irregular ; and, 
secondly, that tho special jury which 
had been struck previous to the former 
trial was the proper jury to try the case ; 
the Court overruled the objections, and 
refused to disturb, upon these grounds, 
a vefdtct bad for the defendant. Q. B. 
Beil d. iS'mtM v. Nangie 296 

NOTICK. 

1. The Court will not allow the costs of a 
motion to set aside proceedings, where 
the notice of motion does not suffi- 
ciently specify the defect upon which 
the motion is grounded. L.E. Loceland 
d. Lynch v. The Casual Ejector 240 

2. Where a statute provided that notice 
of an appeal should be given to the ad- 
verse party '^ within one week at least" 
before such appeal was to be heard ; 
£fe/(t/, that notice gifen on the 22d for 
the 29th of the same month was insuf- 
ficient. Q. B. Hegina v. Sweeny 278 

NOTICE TO QUIT. 
See Ejectmbnt, 1, 2, 3. 

ORDER. 

The conditional order requiring tenants to 
enter into the terms prescribed by the 
1 O. 4*1 c. 87y before taking defence to 
an- ejectment under that statute, ought 



to state that the deeds under which the 
tenants held were produced in Court 
when the order was obtained. Q. B. 
Lessee of Orpen v. The Casual EJH:tor 

' 291 
OYER, 
fn an action against a clerk of a joint 
stock banking company, upon his bond to 
the trustees of the company, for the 
faithful discharge of his duties, the 
Court refused to compel oyer of the 
deed of settlement of the company 
which was recited in the bond. C. P. 
Stanhope and others v. QuiU 68 

PAROL DEMISE. 
See Nkw Trial, 3, 4. 

PARTICULARS. 

See Bill of Particulahs. 

PARTNER. 

In order to substitute service of process 
upon a partner resident out of the ju- 
risdiction, by serving a partner resident 
within it, it is necessary that the affida- 
vit should state that the cause of action 
is a partnership demand. Q. B. M^Kenny 
V. Mark 161 

PEREMPTORY UNDERTAKING. 
iSSee JuDOMBNT, 21. 

PERJURY. 

iSmSehvicb, 6, 7. 

PLEADING. 
See Amendment. 

DeCL A RATION. 

Demurrer. 

RRJOrNDBR. 

I. Where in replevin the plaintiff declared 
for a taking on the 9th of August 18 iH, 
and the defendant avowed for five yeari»' 
arrears of rent next before and ending 
on the 25th of March 1836, due to the 
defendant by virtue of a demise there- 
tofore made, and the plaintiff pleaded, 
amongst other pleas, a plea of the rect nc 
statute of limitations (3 ft4> W. 4,e. 27, s». 
42), to the whole amount of the arrears ; 
the defendant demnrr«*d principally on 
tlie ground, that the plea of the statute 
should have been confined to the period 
of the five years which were outside 
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six years, but ihe Court overruled the 
demurrer. Q. B. WiUon in replevin 
T. Jackson 1 

2. Although the terms of the contract 
must be accurately stated in ao avowry, 
and a variance in respect to them would 
be bad, yet the time stated is not mate- 
rial. Per BcjRTON, J, Ibid. 6 

3. Where a further plea to an avowry in 
the formal part (as to leave of the Court, 
&c.) professed to be an answer to the 
whole of the avowry, but in the sub- 
stantial part of the plea professed to be 
an answer and only answered as to 
a part of the demand ; Held good on 
general demurrer. C. P. Eyan v. Young 

76 

4. Semble — That this plea would be bad on 
special demurrer. JRnd, 

5. The privilege of suing in the name of 
any one of the public officers given by 
the 6 O. 4f, c« 42, to banking co ropanie 
established pursuant to that act, does 
not authorise the institution of a suit in 
the names of two or more public offi- 
cers; therefore, a demurrer on this 
ground was allowed. L. £. Thomp- 
son V. Birnie 234 

6 Where to an avowry the defendant 
pleaded that the property in question 
was the joint property of himself and 
the plaintiff; Held^ that this was a good 
plea ; and where to the avowry several 
other pleas were pleaded, in all of which 
the taking was denied, and the deten- 
tion justified ; Ileldj that the said pleas 
were bad fur duplicity. Q. B. Beeves 
Y. Morris 309 

7. Where on agreement was stated in the 
declaration, and that the " said plain- 
** tiffs (two) and defendant did thereby 
*' bind themselves in a penalty of £200, 
*< that they wuuld continue their estab- 
*Mishment for one year from the date;" 
and the breaches assigned were, that 
•< the defendant did not and would not 
" continue the aforesaid establishments, 
'' nor co-operate with the plaintiffs in 
** continuing the said establishments for 
*' the said period of one year ;" Held^ 
that the declaration was bad on special 
demurrer for uncertainty. Q. B. Cum- 
mins and Newberry v. Kenny 347 

8. In an action of covenant for rent due, 
the defendant pleaded a surrender of 



the premises, and that the pluntiff ac- 
cepted the same, to which the plaintiff 
replied, that the defendant did not sur- 
der and that he (the plaintiff) did not 
accept the same, to which the defendant 
demurred for duplicity ; Held^ that the 
surrender and the acceptance constitute 
but one entire matter of defence, and 
that therefore the replication is good. 
Q. B. Purdan v. Dickson 351 

9. It is true, as a general proposition, that 
the rules of pleading require that issue 
should be caken on one paint, and that 
the replication should consist of a single 
proposition ; but to the latter part of 
this proposition there is an admitted 
exception, and that is where the plea 
consists of matter in excuse. Per Bur- 
ton, J. Ibid 356 

POWER. 

Where a lease of three lives renewable fur 
ever was put in settlement, and a power 
to the successive tenants for life to 
'* demise or lease for aoy term or nnm- 
« her of lives or years consistent with 
" their respective interests therein, to 
" commence in possession and not in re- 
** version ;" Held^ that a lease for three 
lives other than those in the head lease, 
with a covenant for perpetual renewal, 
was a valid execution of the power. 
C. P. Smith V. Clarhe 78, 205 

POWER OF ATTORNEY. 
See LoDOiNO and Drawing odt Moxby. 

PRACTICE. 
See the respective Titles. 

PRESENTMENT. 
See Grand Jcjry, 4. 

PRINCIPAL AND AGENT. 
Wheru certain suits were pending, in 
which A. and B. were defendants, and 
a reference was made to the Master to 
report the incumbrances affecting the 
freehold lands of A., and amongst 
others, he reported B. a creditor by a 
judgment affecting them for a certain 
sum ; Hddj that this was not such an 
acknowledgment in writing by the agent 
of A. to B. or to his agent, as would 
take the case out of the statute of limi- 



PRINCIPAL. 



RELATOR. 
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tations. Q.B. BUI, Assignee of D'Cour- 
cy, r. StawdL 302 

PRISONER. 
See Arrest. 

PRIVILEGE FROM ARREST. 
See Arrest. 

PROCESS. 
See Appearance. 
Service. 

PROSECUTION FOR PERJURY. 

See Service, 6, 7. 

PUBLIC COMPANY. 
«Sm Pleading, 5. 
Oyer. 

PUBLIC OFFICERS. 
See Pleading, 5. 

PUBLICAN. 
See Spirit License. 

QUO WARRANTO. 
Where S. and D. were candidates for the 
office of treasurer of the public monies 
of the city of Dublin, in 1836, and the 
former was elected, the Returning Offi- 
cer (the Lord Mayor) having rejected 
the votes of some of the Divisional Jus- 
tices of the city who attended and ten- 
tered them for D ; and D. subsequently 
filed an information in the nature of a 
quo warranto^ and obtained a verdict 
that S. was not duly elected ; to which 
exceptions were taken, and afterwards 
overruled, the Court holding that these 
Justices had a right to vote at this elec- 
tion. D. then applied for a mandamus 
to the Lord Mayor to convene a meet- 
ing to complete his (D.'s) election, and at 
the same time applied for a mandamus 
to the Lord Mayor to hold a new elec- 
tion, on the ground that the former was 
void, and the Court granted the former 
and refused the latter application. To 
this mandamus the Lord Mayor made a 
return, setting out that the Divisional 
Justices were not duly summoned, kc, 
to shew that the election was void ; and 
while the question thereby raised was 
pending, he held another election, at 



which S. was the only candidate, and 
was elected. D. then obtained an order 
to quash the return, and for a peremp- 
tory mandamus to the Lord Mayor, by 
virtue of which he was put into posses- 
sion of the office. The present relator 
now applied for a quo warranto against 
D., npon the ground that the election 
of 1836 was void, the Divisional Jus- 
tices not having been duly summoned, 
and although it was insisted, amongst 
other things, that this was really S.'s 
application, who had hitherto insisted 
npon the validity •f that election, and 
who had two or three opportunities on 
which he might have raised the same 
questions he now sought to raise, and 
either omitted to do so or failed upon 
them. The Court made the rule for the 
quo warranto absolute. Q. B. The 
Queen^ at rel, ofKinahan, v. Darley 253 

REGISTRY OF ELECTORS. 

1. On an application to register anew un- 
der the 27th section of the 2 & 3 fK. 4, 
c. 88 ; Heid, that a certificate of former 
registry was valid, although it omitted 
to state the voter's addition, or the 
county in which he resided. L. £. In 
re ReUly 245 

2. A beneficial interest of £10 per annum 
remaining after a due apportionment of 
the rent upon that part of the premises 
out of which a leaseholder seeks to re- 
gister his vote : HM to be a sufficient 
qualification under the 2 & 3 FF. 4, c. 
86, although such interest be not* over 
and above the entire rent to which the 
premises are legally liable. L. E. In 
re M'Kee 249 

3. The power of adjournment conferred 
upon the Lord Lieutenant by the 3dd 
section of the 2 & 3 ^. 4, c. 88, ap- 
plies to all future Registry Sessions, as 
well as to the first Special Sessions held 
under the act. Ibid, 

RE.JOINDER. 

Under peculiar circumstances, this Court 

will enlarge the time to rejoin, although 

notice of the application has not been 

given. C. P. Dickson v. Gerty 209 

RELATOR. 
See Quo Warranto, 
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RENEWAL. 



SET-OFF. 



RENEWAL. 
See PowBBs. 

RENT. 
1. Are arrears of rent reserred by inden- 
ture within the 42d section of the 3 ft 4 
JV. 4. C.27? Qtutre. C. P. Armstrong 
V. Uoyd 70 

9* Conventional rents are. YFe/fOft, in Re- 
I, T. Jaekion 1 



REPLEVIN. 
iS^ Plkadino, 1, 2, S, 4, 6. 

RESTITUTION, WRIT OF. 
See Ejexttmest, 12, 13. 

RETURN TO ELEGIT. 

See ELEorr. 

RULES OP COURT. 
2. Parties cannot by consent vary a role 
of Conrt, withoot making sach consent 
a rule of Coart. Q. B. Leuee ef 
Dawson v. Beli 279 

SCIRE FACIAS. 
«S^ Jddombnt, 10, 11, 12, IS, 14. 

SECURITY FOR COSTS. 

See Costs, 6. 

EjeCTMBNT, 5. 

SENTENCE 
See CiUMiKAL Law, 1, 2. 

SERVICE. 
See Affidavit, 5, 6. 
I. Substiiuium of. 

In order to substitute service of process 
upon a partner resident out of the ju- 
risdiction, by serving a partner within 
it, it is necessary that the affidavit 
should state that the cause of action is 
a partnership demand. 

The following statement was held suffi- 
cient: — ''The action is bronght against 
" the defendants, as partners in trade, 
for goods sold and delivered." Q. B. 
M' Kenny y. Mark 161 

2. A writ of ca.adre$p. was forwarded to 
defendant's land agent, with a request to 
forward the same to the defendant, 
who, it was supposed, was oat of the 
country. Subsequently a notice was 
served upon plaintiff's attorney by O'S., 
cautioning him from proceeding further 



in the cause, as the defendant was in 
the country, and at large, when the 
writ was forwarded to his agent, and 
the notice was signed by 0*S. as *' at- 
torney for the defendant,** the Court 
allowed the service to be deemed good 
service. Q. B. Anonynums 161 

3. Where it was sought to revive a judg- 
ment against the heir and terretenants 
of thp conusor, and the heir was resi- 
dent in England, service upon him was 
substituted, by serving the guardian of 
his fortune, who resided in this country, 
and the guardian of his person, witli 
whom he resided in England. Q. B. 
Bond V. Bond \ 63 

4. Service of a writ upon the defendant's 
servant deemed good service of the de- 
fendant, giving him notice thereof by a 
letter through the post-office inclosing 
a copy of the writ, after it was out of 
return. C.P. Knipey. OReiUy 199 

5. The Court refused to allow the service 
of a writ on the agent, resident in Ire- 
land, of a party who was residing in 
France to be deemed good service of the 
latter. If a sufficient attempt be unsuc- 
cessiully made the Court will assist. 
C. P. GiUespie v. Cumming 200 

II. Regularity of, 

6. If it appear probable to the Court that 
the defendant was not served with pro. 
cess, the Court will, on the affidavit of 
the defendant, that he is ready to pro- 
secute the process-server for perjury, 
order his affidavit to be taken off the 
file for that purpose, and allow the 
costs of the proceedings to abide the 
event. C. P. Comerfard v. Burke 85 

7. Where a defendant applied to set aside 
proceedings on an affidavit that he had 
not been served with process, and he 
was ordered to prosecute the process- 
server, and upon the trial the jury dis- 
agreed although there was strong evi- 
dence of the process-server's guilt, the 
Court afterwards made the conditional 
order absolute with costs, although the 
defendant would be thereby enabled to 
plead the statute of limitations to any 
future action for the same demand. C P. 
Comerford v. Burke 197. 

SET-OFF. 
See Bill of PARTicrLAits. 



SHERIFF. 



TAXATION. [2£ 23 



8HERIFF. 
See Statino Procekdinos, 2. 

1. Where a person in in castody of the 
sheriflF upon a criminal Gharge, it is not 
oecessary to obtain an order of the Court 
for the sheriff to detain him in a civil 
sait. L. E. Buchmasters r. Cox 101 

2. Where a sum of money is lodged in 
Court by a sheriff until the conflicting 
claims of two parties are decided, the 
party found entitled may, when inconve- 
nient to himself attend, obtain an order 
for his attorney duly authorised to ac- 
cept the transfer. Q. B. Desmond v. 
Deemond 160 

3. Where the sherifiv of the City of D. 
. levied a certain sum under an execution 

and before they paid it over to the plain- 
tiff received two notices from creditors 
of the defendanti stating that the de- 
fnidant was a bankrupt, and cautioning 
them against paying the said sum to the 
plaintiff ; and it appeared that the she- 
riffs had delayed the execution of the 
writ and the sale of defendant's goods, 
and from the circumstances of the case 
the Court were of opinion that they did 
not act bona fide in the transaction, a mo- 
tion on their behalf to lodge the sum in 
Court until the adverse claims were 
decided was refused with costs. Q. B. 
Ranuden v. Conry 175 

4. The affidavit on the part of the bail 
must deny collusion with the original 
defendant. Q. B. SmM v. Caihn 180 

5. Where a sheriff, against whom an order 
for a fine had been obtained for not re- 
turning a writ of habere /kcias pos* 
senionemy under which possession had 
been given, applied for a duplicate writ 
aiwl staled in his affidavit that the ori- 
ginal had been lost, and could not be 
found since th« execution of it, his 
motion was granted upon payment of 
all costs. Q. B. Leeeee of Donnelly 
▼. Malone 262 

SOLDIER. 
See Arrest, 2. 

SOLITARY CONFINEMENT. 
See Criminal Law, 2. 

SPECIAL JURY. 

See CosTO, 9, 10. 

JvR7, Com NOK h SpBCiAty 2, 4. 



SPIRIT LICENSE. 
A person who is already a licensed publi- 
can is not entitled to a grocers license 
since the passing of the 6 & 7 W, 4), c, 
38. Q* B. Regina t. Commissioners 
of Excise 287 

STAMP. 
See Afpioavit, 7. 
Ejectment, 1. 

STAYING PROCEEDINGS. 
1. The Court will permit the defendant to 
enter a rule to stay proceedings until 
the costs of not going to trial, pursuant 
to notice, be paid, where a trial has been 
lost by the default of the plaintiff in 
not delivering tlie distringas to the 
sheriff in sufficient time to enable him 
to summon the jurors six days before 
the Assizes. L. £• Gillespie y. Cuming 

28 
2« On a motion to stay proceedings in 
action against the bail^ on the ground 
of considerable delay in the plaintiff's 
proceedings, and that the principal had 
in the meantime become insolvent, the 
Courts require that the affidavit by the 
bail shall deny collusion with the origi- 
nal defendant. Q. B. Smith v. Callan 

180 
SUBMISSION. 
See Arbitration. 

SURPRISE. 

See New Trial, 1. 

SURRENDER. 
See Pleading, 8. 

TAKING OFF THE FILE. 
See Bail, 1. 
If it appear probable to the Court that 
the defendant was not served with pro- 
cess, the Court will, on the affidavit of 
the defendant that he is ready to prose- 
cute the process-server for perjury, order 
his affidavit to be taken off the file for 
that purpose, and allow the costs of the 
proceedings to abide the event. C. P. 
Comerford v. Burke 85, and See S. C. 

197 

TAXATION OF COSTS. 
See C08TS, 7, 8. 
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TENANT. 



VENUE. 



TENANT FROM YEAR TO YEAR. 

See Ejectment, 1, 2, 3. 

TIME. 
1. Where a statute provided that notiee 
of an appeal shoald be given to the 
adverse party at least ** within one 
week*' before such appeal was to be 
heard ; Held, that notice given on the 
22d for the 29th of the same month 
was insufficient. Q. B. Regina v. 
Sweeny 278 

TITgES. 

1. The presumption of a defendant*s 
liability to tithe composition arising from 
his possession of the lands, is not re- 
butted by the statement of the plaintiflTs 
witness, the land agent of the defend- 
ant, that there had been an outstanding 
lease, and that the defendant had en- 
tered into the possession of the land 
upon a parol surrender, without any 
Instrument in writing; the defendant 
in such circumstances not falling within 
either of the exceptions contained in the 
12th section of the 2 & 3 W. % c. 119, 
being neither tenant from year to year, 
nor at will, within the meaning of the 
act. L. E. Lord Shannon v. Stough- 
ton 215 

2. The 3 & 4 ^. 4^ c 27, s. 2, does not 
apply to claims for tithe composition as 
between the tithe claimant and the 
owner of the land, but only to estates 
in tithe. SemhU. L. E. Lord Shan- 
non T. Hodder 223 noU 

TREASURER OF THE PUBLIC 
MONIES OF THE CITY OF 
DUBLIN. 

See Quo Warranto. 

TRIAL BY PROVISO. 

See New Trial, 7. 

TRESPASS. 
1. In an action of trespass for mesne pro- 
fits, in which the general issue only is 
pleaded, the judgment in ejectment is 
conclusive evidence of the plaintiff's 
title, whether that judgment has been 
obtained on verdict or by default. L. E. 
Lessee of Armstrong v. Norton 96 



2. Where an action of trespass for mesne 
profits is brought against a party who 
has let judgment in the ejectment go by 
default, an attested or examined copy* of 
the affidavit of the serviee of the eject- 
ment is sufficient evidence of the fact of 
such service in the action for mesne 
profits. Ibid, 

TRUSTEES. 

See J UDGMENT. 

Where new trustees had been appointed 
by an order of the Court of Chancery, 
made upon petition under the 1 W. 4,* 
c 60, and a person appointed to assign 
the trust securities (consisting of judg- 
ments) so as to vest the same in such 
new trustees upon the trusts in the 
petition mentioned— the Court of Ex- 
chequer, on motion, directed its Officer 
to enter the assignment of the said 
judgments on the roll thereof, and in 
the entry of such assignment to recite 
so much of the order of the Court of 
Chancery as had been set out in the me- 
morial of the assignment. L. EL Armitf 
Assignee ofArmit and Borough^ v. Vis- 
count Ferrard 372 

See, also, Burrowes v. Hogan 369 

VARIANCE. 
Set New Tiual, 3. 

VENUE. 

1. A motion to change the venue on the 
usual affidavit, is too late after plea 
pleaded. L. E. Muhany v. White 33 

2. In transitory actions, an attorney has 
the privilege of suing in his own Court, 
and laying and retaining the venue in 
the county it is situated. An applica- 
tion to change the venue on the usual 
affidavit was refused upon that ground. 
Q. B. Montgomery v. Cheyne 163 

3. The common affidavit to change the 
venue is informal, in not stating in ex- 
press terms that the cause of action did 
not arise in the county in which the 
venue is laid ; and also in introducing 
any thing beyond the usual form as to 
the place where the cause of action 
arose. Q. B. Anonymous . 286 

4. Where the venue has been changed on 
the usual affidavit, and it appears incon- 
troTertibly,that the allegation in the affi- 



VENUE. 



WRIT. 
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daWt was untroe, the Coart will bring 
back the Tenoe. Q. B. Nichol and 
Morris v. HickMon 328 

5. The Tenue will not be changed on the 
ground that the plaintiff is a coonty sar- 
▼eyor, and is on that acconnt possessed 
of influence with the jorors. Q. B. Hall 
y. M'Kmma S59 

6. In an action by an attorney for the re- 
covery of a bill of costSy the venue was 
changed, before plea pleaded, to the 
adjoining county from the county of the 
city of Vut in which the venne was laid, 
upon an affidavit that a fair and impar- 
tial trial could not be had there. L. £. 
Boyte V. Smyth 866 

7. The venue in an action on a policy of 
insurance changed from the county of a 
city to the adjoining county, upon an 
affidavit stating that an impartial trial 
could not be had in the former. Slight 
grounds are sufficient to change the ve- 
nue from the county of a city to the ad- 
joining county. L. E. Soanlan and 

Wifey AdmiifUiralrix cf Fiizmauriee v. 
Sceales and others 368 

WATER COURSE. 
See New Tkial 

WARRANT OF ATTORNEY. 
SeeBoKD, 1, ;;. 

WILL. 
See ElsTATB. 
R., assignee of a lease for three lives, de- 
vised the lands to trustees in trust for 
his wife for life, remainders over for 
the whole of his interest: Held, that 
the wife was assignee of the testator's 
entire interest for her life. L.E. Maun- 
sell V. RusselL 205, note. 



WITNESS. 

1 . A witness to a deed of submission to 
arbitration refused to verify said deed 
by affidavit ; upon motion for an attach- 
ment against him, the deed was made 
an order of Court without such affidavit. 
C. P. Shortall v. Moran 87 

2. A party will not be allowed lump sums 
for the expenses of witnesses. Q. B. 
Atkinson v. Carty 170 



WRIT. 
Of Restitution. 
See Ejectment. 
Cf Scire Facias 
See J VDouESTf \0, U, 12, 13, 14. 
1- Where a defendant was arrested under 
a writ of capias quo nUnuSj in which he 
was described by the initials of one of 
his Christian-names, he was discharged, 
on entering a common appearance, 
although he had signed the promisory 
note on which he was sued by the same 
initial, it appearing that due diligence 
had not been used by the plaintiff to 
obtain tf knowlege of the defendant's 
proper name. L. E. Hynes v. Bait 23 

2. The Court of Common Pleas will now, 
in conformity with the practice in the 
other Law Courts, allow a new writ of 
ca. io. to issuf where a year has not 
elapsed since the return of the former 
writ, although it be more than a year 
since the latter issued. C P. Leycester 
V. Sweeny 197 

3. A sheriff will obtain a duplicate of a 
writ which after execution was lost, 
before it was returned, upon paying all 
costs. Q. B. Lessee tjf Domully r. 
Malone 262 
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